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Court of Appeals of the District of Columbia. 


No. 2824. 

Florence L. Chambers, Appellant, 

vs. 

John M. Burroughs et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 32429. 

Florence L. Chambers, Plaintiff, 

vs. 

John M. Boroughs and William Eisenbrown, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed February 7, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 32429. 

0 

Florence L. Chambers, Plaintiff, 

vs. 

John M. Buroughs and William Eisenbrown, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

The plaintiff, Florence L. Chambers, respectfully states as fol¬ 
lows : 

1. She is a citizen of the United States, and a resident of the Dis- 
1—2824a 
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triet of Columbia, and brings this suit in her own right by reason 
of the matters and things hereinafter set forth. 

2. The defendants, John M. Buroughs, and William Eisenbrown, 
are both citizens of the United States, and residents of the City of 
Philadelphia, State of Pennsylvania, and are sued in their own 
right as hereinafter set forth. 

3. That heretofore, to wit, on the 27th day of January 1013, de¬ 
fendant John M. Buroughs instituted a certain suit at law against 
the plaintiff in the Supreme Court of the District of Columbia hold¬ 
ing a Circuit Court praying judgment in the sum of $1,700, said 
suit being entitled: John M. Buroughs, Plaintiff, vs. Florence L. 
Chambers, Defendant, At Law, No. 55,450, as more fully appears 
from the declaration and particulars of demand filed therein, a true 

copy of which is hereto annexed marked “Exhibit A”, and 
2 made a part hereof. Simultaneously with the filing of said 

declaration and particulars of demand in said law suit against 
plaintiff, said John M. Buroughs also filed a plea of confession 
signed by plaintiff, a true copy of which is hereto annexed, marked 
“Exhibit B” and made a part hereof. Thereupon, also upon said 
27th day of January, 1913, said John M. Buroughs obtained in said 
law cause a final judgment by confession against plaintiff and in 
favor of said John M. Buroughs for $1,700 and interest from said 
date, said judgment being entered in Minute Book 50 at folio 77 
of the law records, Supreme Court of the District of Columbia. 
Said judgment was at the same time entered upon the judgment 
lien docket of said Court as a judgment lien in favor of said John M. 
Buroughs against plaintiff, where the same still remains recorded 
as an apparent lien against the real estate of plaintiff in the District 


of Columbia. 

4. Heretofore, to wit,on said 27th day of January 1913 and for some 
time prior thereto, plaintiff was, and still is, seized and possessed in 
fee simple in her own right of the following described real estate, sit¬ 
uate in the City of Washington, District of Columbia, namely, Lot 
numbered ninety-eight (98) in Square numbered Two hundred and 
seventy-six (2/0), improved by house No. 1/03 13th Street North- 
West Washington, D. C., and that the aforesaid judgment, (pur¬ 
suant to the provisions of §12.14 of the Code of Laws of the District 
of Columbia,) constitutes an apparent lien against said real estate, 
and plaintiff’s title to said real estate is clouded thereby, as will 
hereinafter appear, because plaintiff's aforesaid confession of judg¬ 
ment was obtained through fraud, undue influence and duress ex¬ 
erted upon the plaintiff by said John M. Buroughs, and by an 
agent and attorney of said John M. Buroughs, which ren- 
3 dered said confession of judgment other than the free act of 


plaintiff. 

5. Plaintiff was never indebted to said John M. Buroughs 
in the sum of $1,700 or any other sum, and there was never any pos¬ 
sible ground for making any such claim by said John M. Buroughs, 
as said John M. Buroughs well knew. Plaintiff’s aforesaid confes¬ 
sion of judgment was obtained solely because of the following facts: 
Shortly before said confession of judgment was obtained, said John 
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Buroughs, through an agent and attorney of his, informed the 
plaintiff that her brother, William H. Chambers, had been arrested 
upon a warrant issued by the authorities in Philadelphia, Pennsyl- 
vama, chargmg plaintiff’s said brother with embezzlement from said 
John M. Buroughs, and further informed plaintiff that the criminal 
prosecution was pending but that it would be quieted up if $1,700 
was paid to said Buroughs. Plaintiff was further informed by said 
!?vrinu ^ ur< ? u 8hs himself that he required security for said full 
$1,700, but also informed her that, providing such" security were 
given he would accept $480 each year until said full sum was paid. 
Plaintiff was almost distracted by the information of the crime al¬ 
leged to have been committed by her said brother, and by the threat 
that, unless security for said $1,700 were given, the alleged criminal 
prosecution would be pressed against him,' and under and because of 
the insistence and coercion of said John M. Buroughs, directly and 
also through an agent and attorney of his as aforesaid, plaintiff 
signed the aforesaid confession of judgment. The said coercion was 
accentuated by the fact that, just previously to plaintiff’s signing said 
confession of judgment, a sister of plaintiff, which sister was also a 
sister of said William H. Chambers, became completely unnerved 
and distracted by reason of the threatened pressing of said 
4 cnminal charge and plaintiff feared for the life of said sister. 

6. Plaintiff is an unmarried woman, wholly unfamiliar 
with legal matters, and she understood and believed that nothing 
could be done by her after the entry of such judgment to obtain re¬ 
lief in the courts. She was, moreover, expressly led to so believe by 
a statement made to her by an agent and attorney of said Buroughs 
immediately after the entry of said judgment, said statement being: 

You will understand that any claim Mr. Buroughs may have 
against you has been merged into the judgment and that you owe 
the judgment and not Mr. Burroughs.” 

addition to so believing, plaintiff continued to remain under 
the original coercion and to believe that, should she seek to obtain 
relief, the criminal charge against her said brother would be imme¬ 
diately pressed by said Buroughs, and therefore plaintiff concluded 
that all she could do would be to pay $480 every year on the judg¬ 
ment un fij it should be paid._ Plaintiff made arrangements to pay ~ 
the first $480, on the 2/th day of January 1914, in accordance with 
her understanding and agreement with said Buroughs, but shortly 
before said date plaintiff received a letter dated January 23, 1914, 
signed “Wm. Eisenbrown Att’y.” and written on a letter-heading 
entitled ‘Magistrates’ Office” and showing said Eisenbrown to be 
a magistrate in Philadelphia, Pa...stating that “the matter will be 
pressed further unless the whole amount claimed bv Buroughs 
under said judgment should be paid without delay, as appears from 
true copy of said letter hereto annexed, marked "“Exhibit C”, and 
made a part hereof. Plaintiff was taken completely by surprise 
upon thus learning that said Buroughs would require the full 
$1,700 to be paid at once, instead of the $480 each year as agreed, 
and shortly thereafter, on February 2, 1914, she consulted 
5 with an attorney for the first time to learn whether said Bur¬ 
oughs could require the full amount of the judgment at this 
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time as claimed, in disregard of his previous agreement to accept 
$480 each year. Thereafter, on February 6, 1914, plaintiff was 
advised by the attorney so consulted by her, that, in his opinion, 
the courts would relieve her from the whole of the judgment because 
of the facts and circumstances under which it was obtained. 

7. Plaintiff is now informed and believes, and therefore avers, 
that her said brother was, and is, entirely'innocent of the aforesaid 
charge of embezzlement, and further that said Eisenbrown, one of 
the defendants herein, is the father-in-law of defendant Buroughs. 
and that he is the magistrate in Philadelphia, Pa. who issued the war¬ 
rant for the arrest of plaintiff’s said brother upon the charge of said 
Buroughs, and also that said Eisenbrown wrongfully sent a man into 
the District of Columbia, who, previous to the aforesaid confession 
of judgment by plaintiff, executed said warrant by arresting plain¬ 
tiff’s said brother within the District of Columbia—although wholly 
outside of said officer’s jurisdiction—and taking plaintiff’s said 
brother before said Eisenbrown as magistrate in Philadelphia, Pa. 
Plaintiff isfurther informed and believes, and therefore avers, that said 
Eisenbrown fraudulently instituted said criminal proceeding and kept 
the same pendingfor the purposeof coercing the relativesof plaintiff’s 
said brother into paying to said Buroughs, the son-in-law of said 
Eisenbrown, the aforesaid sum of $1,700, and that the aforesaid let¬ 
ter dated January 23, 1914 from said Eisenbrown to plaintiff refer¬ 
ring to the matter being “pressed further” was intended to intimidate 
the plaintiff with respect to the pending criminal charge against 

her brother, although his letter was purposely ambiguous in 
6 language in order that he might claim that’ he only meant 

that the judgment would be enforced, should he be called 
to account for writing said letter on the magistrates’ letter-heading. 
Plaintiff is further informed and believes, and therefore avers, that 
her said brother was not even indebted to said Buroughs, but that 
her said brother and said Buroughs engaged in a partnership enter¬ 
prise which resulted in losses to both of them and that said criminal 
prosecution was instituted for the purpose of compelling the payment 
to said Buroughs of his (Buroughs’) share of such losses which he 
was not Bulling to stand. Plaintiff believes and avers that the afore¬ 
said confession of judgment was obtained from her in pursuance of a 
fraud practiced upon her by said Buroughs, aided and abetted 
therein by said Eisenbrown. and that they are now conspiring to¬ 
gether to enforce the aforesaid judgment against plaintiff’s said real 
estate, and further that, as a part of said conspiracy, said Eisenbrown 
now falsely claims to be the assignee and owner of said judgment, 
although no instrument of assignment or order therefor appears of 
record. Plaintiff believes and avers that said Eisenbrown had notice 
of plaintiff’s full rights in advance of the supposed assignment of 
said judgment to him, and further that there has been no bona fide 
assignment. • 

8. The term of Court at which said judgment was rendered ex¬ 
pired while plaintiff still continued under the original coercion, and 
long before she learned that the courts were open to her for relief; 
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only ln e e qufty ViSed Sh<! haS ’ therefore > no remed y at law but 

Wherefore, the premises considered, plaintiff prays: 

I. That the defendants .John M. Buroughs and' William Eisen- 

brown be required by subpoena to be issued from this Court 

7 an f wer , this bi,l > but not under oath, answer 

said deffinJontf v e ‘" K lei j eby ex Pressly waived, or should either of 

Zinst S £ * , r 1 e . tu ". ,ed not to be found, that process be had 
against them bv publication according to law. 

* 1- j at tb , e defendantB , and each of them, their agents attor¬ 
neys and employees, may be restrained and enjoined pendente lite 
and permanently from enforcing in anywise the aforesaid judgment 

ord in Sd S caus 0 e. 0,> ' “ nd *" <>on,pelled *° relea?e ‘be same of rec- 

III That plaintiff’s title to the- hereinbefore described real estate 

son of said jud^enf ‘° ** fr °"’ the ‘' ,oud ° f any !ie " by *■- 

TV. And for such other, further and general relief as the nature of 
the case may require and to the Court may seem meet and proper 

GEO. E. SULLIVAN, FLORENCE L. CHAMBERS. 

Attorney for Plaintiff. 

District of Columbia, To wit: 

foretrS^biR «> 1° solenin '> f " ear ‘bat I have read the 

going bill of complaint by me subscribed, and know the con 

V here ° li that the matters and ‘Lings therein stated upon per- 

*" 

FLORENCE L. CHAMBERS. 

1914 bP ° nhed an<3 SW ° rn to before me this 7th dfl y of February A. D. 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, Ass’t CVk. 

Exhibit A. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55450. 

John M. Buroughs, Plaintiff, 
vs. 

Florence L. Chambers, Defendant. 

The plaintiff sues the defendant for money payable by the de 
fendant to the plaintiff; for money lent by the plaintiff to the de 
fendant; for money paid by the plaintiff for the defendant at her rl' 
quest; for money received by the defendant for the use of the plaim 
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tiff; and for money found to be due from the defendant to the plain¬ 
tiff on accounts stated between them. 

And the plaintiff claims the sum of Seventeen Hundred Dollars 
($1,700.00), according to the Particulars of Demand hereto an¬ 
nexed. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 

Particulars of Demand. 

Washington, D. C., January 28th, 1913. 
Miss Florence L. Chambers. Dr., to John M. Buroughs. 

To amount agreed upon in settlement to date. $1,700.00 

9 Exhibit B. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55450. 

John M. Buroughs, Plaintiff, 
vs. 

Florence L. Chambers, Defendant. 

The defendant, for plea in the above-entitled cause, admits her 
indebtedness as alleged and consents that judgment may be forth¬ 
with entered against her. 

FLORENCE L. CHAMBERS. 

Witness to signature: 

L. P. LOVING. 

Exhibit C. 

Department of Public Safety. 

Bureau of Police, 

Philadelphia. 

Central Station. 

Magistrates’ Office, 

Room 621, City Hall. 

Magistrates: William Eisenhrown, James E. Gorman. 

Clerk: Williams H. Griffins. 

Jan. 23, 1914. 

Miss Florence L. Chambers: 

In answer to yours of 22nd inst. I desire to say, there will be no 
further extension of time and the money must be paid on the date 
set forth or he will insist that the matter will be pressed further. 
Respct. Yours, 

W. EISENBROWN, Att’y. 
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10 Separate Answer of Defendant John M. Buroughs. 

Filed March 18, 1914. 

******* 

Answering said petition, or so much thereof as this defendant is 

advised it is necessary or material that he should answer for answer 
says: 

1. He admits the allegations in paragraph 1 of said bill. 

2. He admits the allegations in paragraph 2 of said bill. 

3. He admits the allegations in paragraph 3 of said bill, except 
that he denies that he filed or caused to be filed the plea of the plain- 
tin in case at Law, No. 55,450 in said paragraph mentioned, and 
avers that the judgment therein mentioned is a valid judgment and 
a lien against the real estate of the plaintiff. 

belie\ es that the plaintiff is the owner of the real estate 
described in paragraph 4 of said bill, and avers that the judgment 
therein mentioned is a valid lien thereon. He denies that said judg¬ 
ment was obtained through fraud, undue influence or duress but 
avers that it is the result of the voluntary act of the plaintiff’ and 
taken at her special instance and request. 

5. He denies the allegations in paragraph 5 of said bill, and says 
that the plamUff was indebted to him in the sum of Seventeen Hun- 
dred Dollars ($1,700.00), represented by said judgment, by reason 
of the fact that the brother of the plaintiff, one William H. Cham¬ 
bers, was indebted to this defendant in a sum exceeding Twenty - 

seven Hundred Dollars ($2,700.00) for money embezzled by 

11 him belonging to this defendant, and that the said plaintiff 

^y Philadelphia, where this defendant re¬ 
sides, and besought him to allow her to assume the debt owing by 
her said brother, and give security for the payment thereof, and that 
this defendant, at plaintiff’s special instance and request, agreed to 
compromise his claim against the said William H. Chambers for 
Seventeen Hundred Dollars ($1,700.00). He denies that he, or any 
agent or attorney of his, informed plaintiff that her brother had 
been arrested or that he would be prosecuted, or that he was re¬ 
quired to give security for Seventeen Hundred Dollars ($1 700 00) 
or that if such security was given this defendant would accept Four 
Hundred and Eighty Dollars ($480.00) per year, as in said para¬ 
graph alleged. r 

6. Answering paragraph 6 of said bill, this defendant says that 
said plaintiff had full knowledge of what she was doing in confess- 
ing judgment as alleged, and willingly did so; that she had prom- 

pay this defendant the sum of Seventeen Hundred Dollars 
($1,700.00) in compromise of his claim against her said brother 
and was not misled by the part of the letter which she quotes in said 
paragraph, which said letter was delivered to plaintiff on to wit the 
27th day of January, 1913, and reads as follows: 
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I 

“January 27th, 1913. 

Miss Florence L. Chambers, City. 

Dear Miss Chambers: I hand you herewith copy of declaration 
and of the plea in the suit of John M. Buroughs against you, so that 
you may always have them and know what has been done. 

I have taken this judgment against you because you have insisted 
upon it. You will understand that any claim Mr. Buroughs may 
have against you has been merged into the judgment and that you 
owe the judgment and not Mr. Buroughs. When the judgment is 
paid it should be entered satisfied of record, because until it is paid 
it is a lien on your land from the minute it is entered, and there is 
nothing to prevent immediate execution and sale of your property 
except the fact that Mr. Buroughs has promised you to wait 
12 for a year, which he will doubtless do. 

I have advised you against this method, but am acting 
upon it at your own request. 

My instructions from Mr. Buroughs are to obtain from you the 
sum of $1,700.00, or its equivalent in this form, which amount is in 
full settlement and satisfaction to this date of all claims he has 
against your brother, William H. Chambers, and the judgment will 
be so accepted. 

Very truly, 


Diet. WEL/H.” 


He denies that he, or anyone else in his behalf, made any arrange¬ 
ment for the payment of Four Hundred and Eighty Dollars 
($480.00) per year on said judgment, and denies the allegations in 
said paragraph not more particularly* herein answered, but admits 
that a letter was written plaintiff by defendant William Eisenbrown, 
as alleged. 

7. He denies the allegations in paragraph 7 of said bill (except 
as hereinafter) and says that criminal proceedings were instituted 
against the said Chambers with the full intent that the same should 
be prosecuted and he be punished for his crime, and that prosecu¬ 
tion was only dropped at the special instance of the plaintiff, who, 
now that such charges cannot be pressed by reason of the statute of 
limitations, seeks to wrongfully evade her liability. He admits that 
the said judgment has been assigned to his co-defendant. 

8. Answering paragraph 8 of said bill, he admits that the term 
at which said judgment was rendered has expired, and insists that 
said judgment is valid and in full force and effect. 

And having answered fully, he prays to be hence dismissed, with 

costs. 


JOHN M. BUROUGHS. 

WHARTON E. LESTER, 

Attorney for Defendant John M. Buroughs. 
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13 County of Philadelphia, 

State of Pennsylvania, ss: 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the matters and 
tnings therein set forth of my own knowledge are true, and those 
set forth upon information and belief I believe to be true. 

JOHN. M. BUROUGHS. 

Subscribed and sworn to before me this 16 dav of March 1914 
[seal.] CHAS. H. BUCKLEY, ' 

Commission expires January 19, 1915. Notary Public. 


Separate Answer of Defendant William Eisenbrown. 

Filed March 18, 1914. 


Answering said petition, or so much thereof as this defendant is 

advised it is necessary or material that he should answer for answer 
says: 

1. He admits the allegations in paragraph 1 of said bill. 

2. He admits the allegations in paragraph 2 of said bill. 

3 ; He admits the allegations in paragraph 3 of said bill, except 
that lie denies that his co-defendant filed or caused to be filed the 
plea of the plaintiff in case at Law, No. 55,450 in said paragraph 
mentioned, and avers that the judgment therein mentioned is a valid 
judgment and a lien against the real estate of the plaintiff 

4. He believes that the plaintiff is the owner of the real estate 
described in paragraph'4 of said bill, and avers that the iudg- 
14 ment therein mentioned is a valid lien thereon. He denies 
that said judgment was obtained through fraud undue in¬ 
fluence or duress on the part of any person, but avers that it is the 
result of the voluntary act of the plaintiff and taken at her special 
instance and request. r 

5; He denies the allegations in paragraph 5 of said bill, and says 
that the plaintiff is and was indebted to his co-defendant John M 
Buroughs in the sum of Seventeen Hundred Dollars ($1 700 00) 
now represented by said judgment, by reason of the fact that the 
brother °f the plaintiff, one William H. Chambers, was indebted to 
said John M. Buroughs in a sum exceeding Twenty-seven Hundrpd 
Dollars ($2,700.00) for money embezzled by him belonging to said 
defendant, and that the said plaintiff came to the City of Philadel¬ 
phia, where both defendants reside, and besought the said John M. 
Buroughs to allow her to assume the debt owing by her said brother 
and in lieu of paying same to give security for such pavment in the 
form of such judgment, and said defendant, at plaintiff’s special in¬ 
stance and request, agreed to compromise his said claim against the 
said William H. Chambers for Seventeen Hundred Dollar^ 
2—2824a 
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($1,700.00). He denies that he, or any agent or attorney of either 
of defendants, informed plaintiff that her brother had been arrested 
or that he would be prosecuted, or that he was required to give 
security for Seventeen Hundred Dollars ($1,700.00), or that if such 
security was given defendant Buroughs would accept Four Hundred 
and Eighty Dollars ($480) per year, as in said paragraph alleged. 

6. Answering paragraph 6 of “said bill, this defendant says that 
said plaintiff had full knowledge of what she was doing in confess¬ 
ing judgment as alleged, and willingly did so; that she had 

15 promised to pay defendant John M. Buroughs the sum of 
Seventeen Hundred Dollars ($1,700.00) in compromise of his 

claim against her said brother, and was not misled by the part of the 
letter which she quotes in said paragraph, which said letter was de¬ 
livered to plaintiff on, to wit, the 27th day of January, 1913, and 
reads as set forth in the answer of defendant Buroughs herein. He 
denies that he, his co-defendant, or anyone else in his behalf, made 
any arrangement for the payment of Four Hundred and Eighty 
Dollars ($480.00) per year on said judgment; and denies the allega¬ 
tions in said paragraph not more particularly herein answered, but 
admits that a letter was written plaintiff by this defendant as alleged, 
though he denies plaintiffs conclusions thereof. 

7. He denies the allegations in paragraph 7 of said bill (except as 
hereinafter) and says that criminal proceedings were instituted 
against the said Chambers with the full intent that the same should 
be prosecuted and he be punished for his crime, and that the plain¬ 
tiff, now that such charges cannot be pressed, by reason of the statute 
of limitations, seeks to wrongfully evade her liability. He admits 
that the said judgment has l>een assigned to him by his co-defendant, 
to whom he paid full value therefor. 

8. Answering paragraph 8 of said bill, he admits that the term 
at which said judgment was rendered has expired, and insists that 
said judgment is valid and in full force and effect. 

And having answered fully, he prays to be hence dismissed, with 
costs. 

WM. EISENBROWN. 

WHARTON E. LESTER, 

Attorney for Defendant William Eisenbrown. 

16 County of Philadelphia, 

State of Pennsylvania, ss: 

I, Wm. Eisenbrown, do solemnly swear that I have read the fore¬ 
going answer by me subscribed and know the contents thereof; that 
the matters and things therein set forth of my own knowledge are 
true, and those set forth upon information and belief I believe to be 

true. 

WM. EISENBROWN. 

Subscribed and sworn to before me this 16 day of March, 1914. 
[seal.] CHARLES H. BUCKLEY, 

Notary Public. 

Commission Expires January 19, 1915. 
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Opinion. 

Filed March 1, 1915. 

* ***** * 

? f con ' l ’ lalnt ' n this case seeks an injunction against the 
defendants to restrain and enjoin them from in anv wise enforcing 
a judgment at law entered in an action by the defendant, John M 

wT g f S ’ ® Ralnst t le Pontiff in tlle pending proceeding, and upon 
her confession; and also prays that said judgment be released on 

°fi thl K-n 0l 7 t and , tI . le plaintiff’s title to certain real estate 
frnm Jh d i ‘j?® i” °(. con 1 'l ,laint ** declared and decreed to be free 
1 ! ™“ n of ” id ti >«™ »*'*> 

, of complaint in substance alleges that the judgment re- 

!T- 0 rffT e< li >y J fr ? ud ; undue influence and duress exerted 
upon the plaintiff by the defendant Buroughs, and by an agent and 

17 ^K*™i ey . ° f ,/ aK i ^''roughs, that the plaintiff was never in- 

17 debted to the defendant Buroughs in the amount of said 

judgment, or in any other sum, and her confession of judg¬ 
ment was obtained solely because of certain alleged facts which are 
set out in the bill of complaint as follows: 

r 3vf rtl R ljefor e *»d confession of judgment was obtained, said 
John M. Buroughs, through an agent and attorney of his, informed 
the plaintiff that her brother, William II. Chambers, had been ar¬ 
rested upon a warrant issued by the authorities in Philadelphia 

f ^YovfTv ch M rg 7 1S Plaintiff’s said brother with embezzlement 
from said John M. Buroughs, and further informed plaintiff that 

«l C 7nn na P ro ^ ( ' utl0I I "as pending but that it would be quieted up 
7 V’.Jv r {fi, *° Sal< , B , u . rou K h s- Plaintiff was further informed 
fiBl «1 d 7 J n°n hn n‘'!' f urou / hs hiinself that he required security for said 
lull *1/00, but also informed her that, providing such security were 
given he would accept $480 each year until said full sum was paid. 
Plaintiff was almost distracted by the information of the crime 
alleged to have been committed by her said brother, and by the 
t reat that, unless security for said $1,700 were given, the alleged 
criminal prosecution would be pressed against him, and under mid 
because of the insistence and coercion of said John M. Buroughs 
directly and also through an agent and attorney of his as aforesaid,’ 
plaintiff signed the aforesaid confession of judgment The said 
CMraon was accentuated by the fact that, just previously to plain¬ 
tiff s signing said confession of judgment, a sister of plaintiff, which 
sister was also a sister of said illiam H. Chambers, became com¬ 
pletely unnerved and distracted by reason of the threatened pressing 

of said criminal charge and plaintiff feared for the life of said 
sister”. 

The defendants in their answers specifically deny the essential 
allegations of the bill of complaint and fully meet these allegations, 
thus presenting sharp issues of fact. 

, c ?? e heard in open court, testimony being submitted on 
behall of both the plaintiff and the defendants, and the plaintiff and 
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each of the defendants themselves testified. The Court has had the 
advantage of full arguments by counsel for the respective parties 
and of briefs filed by them, and it has reached the following 

18 conclusions, and makes the following findings of fact from 
the evidence adduced: 

1. The plaintiff’s brother was arrested in Washington on or about 
December 22, 1912, on a warrant issued in Philadelphia by a Magis¬ 
trate Gorman on the complaint of the defendant Buroughs, in which 
the accused was charged with the offense of fraudulently converting 
to his own use money coming into his hands belonging to said de¬ 
fendant. 

2. That this alleged conversion occurred, if at all, in the District 
of Columbia, and not in Philadelphia. 

3. That the plaintiff knew of her brother’s arrest before calling, 
in company with her sister and her brother’s wife, upon Attorney 
Wharton E. Lester, and had been to Philadelphia and interviewed 
the defendant Buroughs for the purpose of ascertaining what settle¬ 
ment of his claim and charge against her brother could l>e effected, 
and that she made two more visits to him, on one of which she was 
accompanied bv her brother, for the same purpose, before confessing 
judgment. These three visits were made, the first on January 4, 
1913, and the last on January 26, 1913. The following day, Janu¬ 
ary 27. 1913, she confessed judgment, and on January 28, 1913, the 
criminal proceedings against her brother were dismissed in Philadel- 
phia. 

4. That the plaintiff confessed judgment in the belief that her 
brother was in danger of going to prison, and to prevent the pub¬ 
licity of his trial on a criminal charge, and that during the time 
negotiations were proceeding for a settlement of the matter, she was 
in a highly nervous state and greatly worried; conditions produced 
in part by her brother’s arrest and in part by her apprehensions of 
the possible result of that fact upon her sister, Mrs. Van Vleet. 

5. That the plaintiff was not threatened or coerced or subjected 

to any duress, or was any fraud practiced upon her, by either 

19 of the defendants or Attorney Lester, unless the arrest of her 
brother, as stated, in which Mr. Lester had no share, amounted 

to such threats, coercion, duress or fraud. 

6. That the criminal process against plaintiff’s brother was in¬ 
voked bv the defendants. Buroughs and Eisenbrown. for the purpose 
of bringing about a settlement of Buroughs’ claim against the 
brother, and that said defendants knew or were bound to know that 
the criminal proceedings so instituted, could not be successfully 
maintained in Philadelphia, as the offense charged therein was com¬ 
mitted. if at all, in the District of Columbia. 

7. That the plaintiff’s brother was indebted to the defendant, 
Buroughs. in an amount at least equal to the judgment confessed by 
the plaintiff, and had been so indebted for some months prior to his 
arrest as stated, and the plaintiff, if required to pay said judgment, is 
secured for reimbursement therefor, from her brother’s share in their 
father’s estate under her control as an executrix under his will, and 
she has already received from that source, towards such reimburse¬ 
ment, not less than $960. 
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8. That no efforts were made by either the plaintiff or her brother 
to challenge or defend the criminal charge brought against the latter, 
but the efforts of the plaintiff were directed solely to getting rid of the 
charge, by agreement with the defendants as to the amount to be 
paid to the defendant Boroughs, and the form of the security for the 
payment of the amount, and the agreement reached called for the 
amount named in the judgment, and the confession thereof by the 
plaintiff. J 

The conclusion of the Court is, based upon the foregoing facts, 
that the plaintiff was in pari delicto with the defendants in 
20 an agreement to compound a criminal charge, which agree¬ 
ment even if lawful in Pennsylvania, wa^ and is unlawful 
in the District of Columbia, and that as such agreement was made 
by the plaintiff voluntarily and not as the result of any fraud, duress 
or coercion practiced or exercised upon her bv the defendants, a Court 
of Equity will not give her the relief she seeks in this case, and her 
bill of complaint must therefore be dismissed. Thomas v. City of 
Richmond, 12 Wallace 849; St. Louis, Vandalia and Terre Haute 
Railroad Company v. Terre Haute and Indianapolis Railroad Com¬ 
pany, 145 U. 8. 393, 407. 

A decree will be signed accordingly. 

F. L. SIDDONS, Justice. 

March 1, 1915. 

Decree. 

Filed March 5, 1915. 

♦ * * * * * * 

This cause came on to be heard upon the pleadings and evidence 
taken in open court; and thereupon, upon consideration thereof, it 
is this 5th day of March, 1915, adjudged, ordered and decreed that 
the bill of complaint herein be, and it is hereby dismissed with costs 
against the plaintiff and that the defendants have execution therefor 
as at law. 

F. L. SIDDONS, Justice. 

From the foregoing decree, the plaintiff in open court notes an 
appeal to the Court of Appeals, and the bond of such appeal is fixed 
at one hundred dollars, if for costs, and at twenty-five hundred dol¬ 
lars, if a supersedeas bond. 

F. L. SIDDONS, Justice. 


21 Memoranda. 

March 29, 1915.—Notice of application for approval of super¬ 
sedeas bond, name of surety, service of same acknowledged March 
25, 1915, filed. 

Appeal Bond (supersedeas) approved and filed. 

April 19, 1915.—Notice of submission of Statement of Evidence 
and Bills of Exceptions accompanied by copy of said Statement of 
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Evidence and Bill of Exceptions; service acknowledged April 8th 
1915. 

Statement of Evidence and Bill of Exceptions submitted. 


Assignments of Error. 

Filed May 5, 1915. 

******* 

Appellant, Florence L. Chambers, respectfully submits that the 
Court erred in the following particulars: 

1. In dismissing the Bill of Complaint. 

2. In not decreeing relief to the plaintiff. 

3. In refusing to rule, as a matter of law, that there was nothing 
in the evidence sufficient to justify a denial of relief to plaintiff. 

4. In refusing to rule, as a matter of law, that upon the whole evi¬ 
dence the plaintiff is entitled to relief. 

5. In excluding evidence offered bv plaintiff that during the 
pendency of the alleged criminal proceedings in Philadelphia, and 
before plaintiff’s confession of judgment under belief, induced by 
the defendants, that she would thereby save her brother from im¬ 
prisonment, plaintiff’s sister Mrs. Van Fleet told plaintiff 

22 that she would commit suicide if their brother went to the 
penitentiary and plaintiff l>elieved the threat would l>e carried 
out. 

6. In holding that the question of what the plaintiff has or has 
not collected from her brother since this suit began could be in¬ 
quired into, on the cross-examination of plaintiff, as competent or 
pertinent to the issues. 

7. In excluding testimony of plaintiff's attorney that no receipt, 
other than the letter of Jan. 27, 1913, which itself operates as a 
receipt, is in his possession or was ever seen by him. 

8. In excluding cross-examination of Buroughs as to what he 
intended by language “If vou do not come up I shall certainlv send 
for you” contained in his letter of Nov. 4, 1912 to plaintiff’s brother. 

9. In ruling that plaintiff’s confession of judgment was volun¬ 
tary. 

10. In not ruling that plaintiff’s confession of judgment was the 
result of distress and apprehension which prevented her exercise 
of free will. 

11. In ruling that plaintiff was in pari delicto with the defend¬ 
ants. 

12. In not ruling that the plaintiff’s situation of distress and 
worry was taken advantage of by the defendants. 

13. In not ruling that the alleged criminal proceeding against 
plaintiff’s brother which the defendants agreed with the plaintiff 
to stifle, existed, if at all. in form only, because instituted in a State 
having no possible jurisdiction over the offense charged, even if 
committed, and not instituted by the defendants in good faith or 
with any intention of prosecuting it to punish plaintiff’s brother 

14. In ruling that plaintiff had been to Philadelphia and in- 
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terviewed defendant Buroughs previous to her first call upon 
attorney Lester. r 

lo. In not ruling that plaintiff’s confession of judgment 

th? plaint^ 1 ° f UndUG infiuence ex erted by the defendants upon 

1( n not rulin g thatt plaintiff’s confession of judgment was the 
result of fraud practiced upon her by the defendants. 

,, } U DOt [ ulin S that Public policy forbids the enforcement of 
the judgment here concerned, and requires that it be enjoined. 

18. In not ruling that plaintiff’s confession of judgment was 
given under duress. 

19. In ruling that plaintiff’s confession of judgment was not 

given under duress. 6 

QP i°: * n rul ! n 2 ^at warrant on which plaintiff’s brother was 
arrested was issued by Magistrate Gorman. 

21. In ruling that plaintiff’s brother was indebted to defendant 
plaintiff “ ^ amount at least ec l ual to ‘he judgment against 

22. In ruling that plaintiff is protected from loss bv her brother’s 

share in their father’s estate. 8 

. 2 5, In plaintiff has already received not less than $960 

fr °m her brother s share in their father’s estate. 

26 Tn holding the three preceding rulings to be immaterial. 

dence 1 * h ° ding that sald nlllr| gs are not sustained by the evi- 

broAer 1 waTnof eKleSed 1Ieged Crimina ’ 8gainSt plaintiff ’ S 

. „ , GEO. E. SULLIVAN, 

Attorney for Plaintiff Florence L. Chambers. 
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Designation of Record. 

Filed May 5, 1915. 


inching 6 the1oll P oSgr Pale ° f reC ° rd ° n appeal herein 

1. Original bill and exhibits A, B arid C. 

2. Answer of defendant Buroughs. 

3. Answer of defendant Eisenbrown. 

4. Opinion of Court. 

at L 1 t1hereof nClUding n ° tati ° n ° f 8ppeal in ° pen court appearing 

6. Memoranda of supersedeas appeal bond for $2,500 of plaintiff 
with surety filed and approved March 29, 1915, fol owing two days 
previous notice given to defendants. g aays 

Anri1 S s en iqi a 6 nda °i Wr j- ten uotit ' e « iven b y plaintiff to defendants 
Apnl 8, 1910—said notice accompanied with copy of statement of 

the evidence and bill of exceptions-that the statement of The eri 
April 19^1915. ° f exceptl0ns would he submitted to the Court on 
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8. Memoranda of date of submission by plaintiff of the state¬ 
ment of the evidence and bill of exceptions. 

9. Memoranda of date of approval and signing of statement of the 
evidence and bill of exceptions. 

10. Assignments of error. 

11. This designation. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff Florence L. Chambers. 


25 Memoranda. 

May 12, 1915.—Order extending time for filing transcript of rec¬ 
ord to May 21, 1915, filed. 

May 20, 1915.—Statement of Evidence and Bill of Exceptions 
signed by Siddons, Justice, filed. 


26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32429 in Equity, wherein 
Florence L. Chambers is Plaintiff and John M. Buroughs and Wil¬ 
liam Eisenbrown are Defendants, as the same remains upon the files 
and of record in said Court 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 20th day of May, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


27 In the Supreme Court of the District of Columbia. 

Equity. No. 32429. 

Florence I,. Chambers, Plaintiff, 

vs. 

John M. Buroughs and William Eisenbrown, Defendants. 

Statement of the Evidence and Bill of Exceptions. 

Be it remembered that at the trial of thus case before the Honor¬ 
able Frederick L. Siddons, holding Equity Division No. 2, the 
plaintiff and the defendants introduced evidence to the Court, of 
which the following is the substance, to wit: 
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1 . 

Plaintiffs Evidence. 

H M ChaSS I tetifi2d: VAI '' FLEET ’ SiSter ° f Plaintiff and of William 

Q ® hort |7 , befo 5 e Christmas 1912, Mr. Lester, attorney for defend¬ 
ants, called witness on telephone, asked what interest William H 
Chambers had in his father’s estate, told her it was a matter of 
uTf 8 ' t . Bet ; v f eD Christmas and New Year’s witness called Mr 

Irtdch 0 t " tbe , tele P h . one I and asked him the matter of business about 
had Previously telephoned her, and Mr. Lester replied: 

I may as well tell you; your brother is under arrest” Witness 

7®? t hfl ln 5 ned l ate , 1 ^ U i hel " sister (plaintiff), and together with her 

Thev h told r Mr e T S T ° n that T ,le day to Mr - Lester’s office. 

They told Mr. Lister that they were there to learn the trouble with 

•28 wf? H ' Charabe . rs > an . d he replied that the man had em- 
28 bezzled money no- knowing how much, but that the party 

SLrSTftr to pif eU ',? f °u tbat eould lie made Mr 

lister asked if Mr. Chambers had any security he eould give and 

n u n<e t0 ,' V0rn 1 en , alwa - vs having to put up money^for’men 

in the family and said that the penitentiary was good enough for 

that man Neither witness nor plaintiff made any arrangements 
with Mr. Lester at that time. Mr. Tester also said that gdng S the 

^oseeut«rif"m l "ft 6 ® ma " of the man and that he would be 
prosecuted if real estate security were not given. Witness went 

home prostrated, and was in a total collapse. On that same day after 

she got home from that interview, witness had a convereatton with 

the plaintiff of about three words. (Bein^ asked to sHto +v, Q t 

versation, the Court ruled that the conversation could not be stated 

whereupon plaintiff’s attorney offered to prove by the witness £ * 

the conversation consisted of a statement by the witness to the 

plaintiff that the day their brothpr wpnt o, ^ to 

'» the 1„, dl,£'S7 0U,d 
The Cm* « lh,l 

vant, immaterial and incompetent and excluded the 

rjfsss sassy* ,nd " M 

Cross-examined. 

By Mr. Lester: 

Witness has had no communication with Mr. Lester P v Wn ii„„ 

tW ° !f ep h° ne . conversations referred to and the visit to his 
office on the occasion mentioned. Mr. Lester called witness on the 
telephone not very long before Christmas 1912 and witness called 
Mr. Lester between Christmas and New Year’s On ike d a 
she went with plaintiff and Mrs. William H Chaitl T 
lister’s office, and has had no further talk with Mr Lester since 

3 ^ 2 e 824 a “ 13th Street Northwest ’ The plS 


( 
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lived next door. Her brother William H. Chambers lived at 1709 
on said 13th Street. Mr. Chambers had not told witness that he 
was arrested—had not told her anything about it. She got her 
information through Mr. Lester over the telephone as stated. 
29 “Q. And that same day you came down to my office? A. 

Yes, sir, I came to your office. 

Q. Now, when you got to my office did I tell you what charges 
were made against him? A. You said he had embezzled money, 
and no telling how much. Those are your words, sir.” 

Asked what was said with regard to settling the account, testified 
that Mr. Lester stated that he wanted real estate securities, securi¬ 
ties that William II. Chambers might have, that he could turn over. 
Witness and plaintiff were then, and are now, executors of their 
father’s estate. Her brother has an interest in a piece of property 
that he may have something from when it is sold. Mr. Lester said 
he wanted something more certain than a tied-up interest of Mr. 
Chambers in his father’s estate. They told Mr. Lester that Mr. 
Chambers had nothing more certain, and Mr. Lester suggested that 
witness and plaintiff raise money. The real estate owned by wit¬ 
ness consists of her home which her father willed her. 

“Q. Didn’t your sister herself suggest that she would go his se¬ 
curity—didn’t she? A. No, sir. 

Q. Didn’t I advise her to do nothing of the sort? A. No, sir.” 

Mr. Lester asked Mr. Chambers’ wife about her (Mrs. Chambers’) 
home, and Mrs. Chambers replied that she had put a mortgage on 
it to put her son in business. 

“Q. Didn’t she refuse to give any security for her husband? A. 
She didn’t refuse. 

Q. Didn't I tell her that she was doing perfectly right; that no 
woman ought to put up money for a man who has done wrong? 
A. No, sir, but remarked that the women in families usually have 
to put up the money for the men folks. 

Q. Yes, and didn’t I say that that was wholly improper for them 
to do that, and that they ought not to do that, and that they ought 
to let them take their own medicine? A. No, sir. You said he 
ought to be sent to the penintentiary, such men as he; it was good 
enough for them, and thereby you upset me so that I- 

Q. Well, didn’t I advise her and you and the wife to let him go? 
A. No, sir. 

Q. Didn’t advise you to let him go to the penitentiary? A. You 
said it was good enough for him. You wanted us to make securi¬ 
ties in some way, and yet you said it was good enough for him; and 
I took it from that that if we didn’t do something that he would 
go to the penitentiary. 

Q, Now, you are very certain, are you, that that was before New 
Year’s, or was it after? A. It was before New Year’s. 

Q. You are sure of that, are you? A. Yes.” 

Witness never knew anything about the plaintiff going to Phila¬ 
delphia. Witness was a total collapse, and was not told anything 
about what her sister did in the matter. 
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30 ♦ (T i® ?u Ur ! then asked the witness how Mr. Lester came 

for the man! and shtreplted: ^ penitentiar y was ^ enough 

to Lnftothe penFte°n P ti^ e ») ryb0dy ™ ^ *"*’ ° Ught 
Plaintiffs attorney then asked leave of the court to ask a further 

the court Wh Jra h r h ha l^ mit ^ d t0 «? k on d ^ect examination, which 
the court granted. The Court, however, excluded the Question 

as P to wht th° Und t ° f ™r, te li ali 9 r - Tlle C|,,estion so excluded was 
as to why the witness called Mr. Lester on the telephone on the dav 

of the interview—as to what caused her to do so. Plaintiff’s ate 

tomey offered to prove hv the witness that she had become worried 

Mr L^sS h “m a tteF o e f n >!" •'' to „ Philadelphia and suspected thTt 
fv* A ste , s matter °f business” about which he had previouslv 

SeSlefun T XP i ain V"? U was for that reas on that 
view w th Z M mn r T i 16 telephone 011 the day of the inter- 
hoWineit h to h The Court, however, excluded the evidence offered, 

cented g anV«»,vf material; whereupon plaintiff’s attorney ex- 
cepted, and said exception was duly noted on the minutes of the 

Miss Florence L. Chambers (the plaintiff) testified- 
42 veaps old. Resides in 1703 13th Street, which she owns and 
has ( occup.ed since her father’s death about four years ago. 

QWh '°". k now Mr. Lester, sitting here? A. Yes, sir. 

Q. When did you first see him? A. I met him in his office 

n ■ A the exact date T could not tell vou 

Q. About when? A. It was in 1912. 

Q. About what part of the year? A. Just at Christmas time.” 

Witness’ sister, Mrs. Van Fleet, and her sister-in-law, Mrs. Wil- 
liam H. Chambers, accompanied witness to Mr. Lester’s office on the 
occasion when witness first saw Mr. Lester. ■ 

, ‘‘Q- What led you to go there on that occasion? A Mr Lester 
had called my sister. ' 1JBBWr 

% J V st c y° ur own knowledge, and not anything anybody told 

y0 Rv th' r he ( ' am v to nie ’ aft f Mr - Lester ’ s information 7 to her 
t th ■„ C ° t UR £ : You "ent there at the suggestion of your sister 
I take it? A. Yes, and to find out what was the trouble, and why 
was he trving to find out what interest my brother had in an estate.” 

31 o,M V l tneS A lr ry, ed AA Lester ’ s office in ‘he afternoon, and 
told him that they had come to find out why he wanted to 

know if her brother was interested in the estate and what interest 

e ad, and he stated that her brother was under arrest that he 

that thFrfwn d m °te ey fr ° m i 1 , Mr , ihiroughs, in Philadelphia, and 
that there was no knowing what the amount was, but that his Dartv 

tw H 1 vFh t0 take b,700 in settlement. Mr. Lester further stated 
that he had no sympathy with the man but was deeply in sympathy 

with them as ladies. He also spoke in a general way of other women 
who had had to bear the burden of men’s wrongdoings in families, 
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and said he though it was just to let men take their punishment 
and for the women not to stand for these men. He added that Mr. 
Buroughs must have a settlement for this money and demanded 
either the money or security for the same. They left the office with¬ 
out making any settlement whatever. They told Mr. Tester that 
witness’ brother did have an interest in his father’s estate but it 
was an unknown interest, and she had a similar interest, that if his 
party said that Mr. Chambers had embezzled his money and de¬ 
manded real estate security, that all they could give him was an 
unknown interest of Mr. Chambers in his father’s estate. Mr. 
Lester then asked witness’ sister-in-law, Mrs. William H. Chambers, 
something about her interest in real estate, and she told him that 
her real estate consisted of her home and was involved already, hav¬ 
ing been mortgaged several months previously. Witness told Mr. 
Lester that all that witness owned was what her father left her, con¬ 
sisting of house 1703 13th Street and a small interest, whatever it 
might be, in the balance of the real estate that was unsold in her 
father’s estate and that she did not know what she would ever 
realize from that because she might die before it was settled. 

(Tn response to questions by the court she testified, that the home 
of Mrs. William IT. Chambers, 1700 13th Street, did not come at 
all from her husband, but came from Mrs. William TT. Chambers’ 
father—that Mrs. William TT. Chambers was nine years old when 
her father left her the money that bought that home.) 

From Mr. Lester’s office witness went immediately home. 
32 (Thereupon plaintiff’s attorney offered to prove by the 

witness that, on reaching her home, Mrs. Van Fleet said to 
the witness that she would commit suicide.if their brother went to 
the penitentiary and that witness believed the threat would be car¬ 
ried out. The court excluded the evidence so offered; whereupon 
plaintiff’s attorney excepted, and said exception was duly noted on 
the minutes of the Court.) 

After that afternoon witness had no further conversation with 
Mrs. Van Fleet. Said interview with Mr. Lester occurred at the 
end of the week, and late Saturday evening she was telephoned to 
come to her aunt in Baltimore, whose husband had just died, and 
she went there. 

“Q. Now when did you first see, if at all, Mr. Buroughs? A. T 
went to Baltimore and before returning here saw Mr. Buroughs. I 
had not seen my brother or had a talk with him at all. From Balti¬ 
more T went to Philadelphia and called at Mr. Buroughs’ office.” 

Witness asked Mr. Buroughs what was the trouble between him and 
her brother, and he replied that her brother was under arrest for 
using his money, embezzling it. and that he did not know how much 
money, but would settle for $1,700. She said to Mr. Buroughs that 
he was in partners with her brother and ought to share losses as he 
had profits. He said he must have the money or security for the 
money for the loss of horses that he and witness’ brother had been 
dealing in. Witness told him that she had no real estate excepting 
her home and an unknown interest in her father’s estate, and that 
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the only real estate interest her brother had was in her father's 
estate. Mr. Buroughs then told her to go home and make what¬ 
ever settlement she could, to see Mr. Lester and make the best ar¬ 
rangements she could to her convenience. She came home under 
the impression that her brother was still under arrest, and went to 
Mr. Lester’s office and told him what Mr. Buroughs had said. This 
was the second time witness was at Mr. Lester’s office, and she was 
then alone. Mr. Lester then told her that the easiest way would be 
to borrow the money, $1,700, on her house and pay it and then 
make her brother pay it hack to her. He told her he was 
33 interested in a building association and could get the money 
in a couple of days, and that she would then be relieved of 
this trouble completely, and he added: “Let your brother pay it 
hack, if he will, to you bv the month.” Witness" told Mr. Lester that 
her income was not $40 a month from her house, and that she could 
not obligate herself to pay more than that. Mr. Lester then made 
out an application for $1,700 in a building association, and witness 
signed it-and went home, where she saw her brother and told him 
what she had done and he objected to the proceeding. (The Court: 
“You cannot tell the conversation between you and your brother.”) 
That was on Saturday, and Sunday she went with her brother to 
Philadelphia. “Tn the meantime, your Honor, I failed to state that 
I had been to New York and stopped on my way hack to see Mr. 
Buroughs the second time, because Mr. Lester said, when I was in 
the office the second time, that Mr. Buroughs refused to take the 
settlement that T had to offer, that there was no security attached 
to it; and I said that Mr. Buroughs had promised me that this se¬ 
curity would be enough and it was very funny that he should 
change his mind.” 

(By the Court: 

“Q. What security are you talking about? A. This unknown 
interest in the estate that my brother would get at some time. And 
he said that he would not take that, and then T said. ‘Well, we can’t 
do anything more, Mr. Lester; I can’t do anything until I see Mr. 
Buroughs again.’ So I went to Philadelphia on Sunday with Mr. 
William H. Chambers, my brother.”) 

Witness and her brother went to Mr. Buroughs’ home in Philadel¬ 
phia, and found Mr. Eisenbrown there, who Mr. Buroughs stated 
was his attorney, and his father-in-law. Mr. Eisenbrown said that 
they must have security for this money, and witness’ brother told 
him that he didn’t owe any money—he had invested his money, 
that he knew they were lost, the horses were lost in partnership. 
Mr. Eisenbrown said he would not discuss that—that they must be 
secured for the loss of these horses and told witness to come back 
home. At that time witness told him she could not obligate herself 
to give more than $40 a month, and he said they would take $40 
a month, though not by the month,—$480 a year,—and that wit¬ 
ness should come hack to Washington and make arrangements to 
settle it in that manner. 

The next day (Monday) witness went to Mr. Lester’s office, and 
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told him that she had been to see Mr. Buroughs, and that 
34 he was willing to take $40 a month—payable $480 at the 
end of the year—until it was paid on this loss on these horses 
that he kept talking about. Mr. Lester said that the judgment 
note or something of the kind that Mr. Eisenbrown wanted could 
not be secured in Washington, but that he could sue the witness 
“in open court —she thinks that was the statement he made. He 
said he advised against it—that they would prefer that witness 
should borrow the money. Witness asked him for the application 
which she had signed to the building association, and she then tore 
it up. He then told her that the only thing that could be done 
would be to sue her and for her to acknowledge suit against her, 
which would mean a judgment lien on her home that could never 
be removed until this money was paid. He impressed it upon her 
that her brother was still under arrest, and that the judgment lien 
would prevent her selling her home. He said witness was a very 
foolish woman to do this thing—that it was much easier to get the 
money. So he made out the suit papers and called in a witness 
(Mr. Loving) to her signature, and she asked him at that time to 
give her a receipt in full for the loss of these horses. He gave her 
a receipt, which she thinks she has given to her attorney, Mr. Sul¬ 
livan. After reading the paper to her, Mr. Lester impressed upon 
her that she no longer owed Mr. Buroughs—that her brother no 
longer owed Mr. Buroughs—but that she had assumed this debt 
and owed the Court this judgment, and that the judgment would 
not be removed until this money was paid. Witness went home 
thinking that she owed the judgment, and for a whole year her 
efforts were to save the money. Don’t know where that receipt is 
now. “I give you (Mr. Sullivan) a receipt he gave me in full for 
all claims against William IT. Chambers.” Thinks she has given 
Mr. Sullivan all the papers that she had, but whether that receipt 
was among them she can t say. She can’t remember just the word¬ 
ing of the receipt, but it was simply to show her that witness had 
assumed what he called a debt; Mr. Buroughs called it money loss 
on horses. Thinks it was stated in that receipt that they had re¬ 
moved all claim from Mr. William II. Chambers of indebtedness to 
Mr. Buroughs, and Mr. Lester impressed it on witness that she now 
owed the judgment and not Mr. Buroughs. 

3o Witness identifies several papers as having been handed 

her by Mr. Lester on January 27, 1913, namely: 

(1) Letter of January 27, 1913, quoted in 6th paragraph of 
answer of defendant Buroughs, but in addition bearing the signature 
“Wharton E. Lester’’ and being on the letter-heading “Lester & 
Price”. 

(2) Carbon copy of Exhibit A to plaintiff s bill, except signature. 

(3) Carbon copy of Exhibit B to plaintiff’s bill, excepting that 
signatures are omitted. 

These several papers were put in evidence bv plaintiff’s attorney, 
and also the original plea itself, of which Exhibit B to plaintiff’s 
bill is a copy. (It was agreed in open court between counsel that 
judgment was forthwith entered on that plea, and that Mr. Lester 
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took judgment in the case.) Mr. Loving was the gentleman who 
was called in to witness her name, Mr. Lester telling him that he 
wanted him to be a witness to her signature. Mr. Lester also stated 
at that time that he had particularly advised witness against the 
movement she was making, the act she was taking, and that he had 
impressed upon her that it was not at his advice that she was doing 
this. 

It was a full year afterwards before witness heard anything fur¬ 
ther in the matter. She then received a letter, as follows: 

“Department of Public Safety, Bureau of Police,” 

Philadelphia. 

Central Station, Magistrates’ Office, Room 621, City Hall. 

Magistrates: William Eisenbrown, James E. Gorman. 

Clerk: William IT. Griffing. 

Jan. 21", 1914. 

Miss F. L. Chambers: 

Will you kindly advise by return mail, when it would be most 
convenient to meet Mr. Buroughs to take up your note for $1,- 
700 00/100 dated Jan. 27/13 for one year and oblige 
Respct. Yours, 

WM. EISENBROWN.” . 

The reference in the letter to a note was intended to apply to the 
judgment. Witness replied by letter as follows: 

“Washington, Jan. 22nd, 1914. 

Mr. Wm. Eisenbrown. 

Dear Sir: Yours of the 21st received and will say my Brother 
agrees to have $480.00 for Mr. Buroughs to curtail my note of 
$1,700 according to my agreement with Mr. Buroughs. I will send 
you my check for that amount by Friday Jan. 30th 1914 if this 
meets Mr. Buroughs’ approval. 

Kindly let me know if this is a satisfactory arrangement. 
36 Thanking Mr. Buroughs for consideration shown me in 

the past I am 
Respectfully, 

FLORENCE L. CHAMBERS. 

1703 13th St. N. W.” 

Witness produced a reply dated Jan. 23, 1914, which is identical 
with Exhibit C to plaintiff’s bill. Witness replied by letter to Mr. 
Eisenbrown, directed to him at the Magistrates’ office. (Thereupon 
defendants’ attorney tendered as being the letter referred to, the 
following: 

“Washington, D. C., Jan. 28th, 1914. 
Mr. William Eisenbrown: 

If you will meet me in Washington, D. C., Friday next, at my 
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home 1703 13th St. N. W. at 11 a. m. I will pay to you the money 
to curtain my note as we agreed. 

Respectfully, 

FLORENCE L. CHAMBERS. 

1703 13th St. N. W.” 


But witness testified that this letter was not the one to which she 
referred—that she referred to one previous to this letter of Jan. 
28th.) Upon call then made on the defendants to produce the 
letter referred to, their attorney replied “We haven't any other'’. 

Witness also received a letter from Mr. Eisenbrown, as follows: 
(written on the same Magistrates’ letter-heading as his former ones.) 


“Jan. 27, 1914. 

Miss Florence L. Chambers: 

Will you kindly advise me by return mail what day would be 
convenient for you to meet me so so that you can take up your note, 
by so doing you will oblige 
Respect. Yours, 

WM. EISENBROWN. 


P. S.—Address me at 501 Guthbert Street.” 


Following witness’ letter of Jan. 28, 1914, Mr. Eisenbrown came 
to witness’ home, and refused to take $480 as agreed, and demanded 
the whole amount ot money which, witness thinks he said, was 
$1,820. Witness was somewhat shocked, and said to him “Why, 
Mr. Buroughs agreed to take $480.” lie said “Well, Mr. Buroughs 
has nothing further to do with the case; I purchased this judgment 
or lien from Mr. Buroughs.” At the same time Mr. Eisenbrown 
produced a check made out to Mr. Buroughs for, as witness thinks, 
$1,600, but she would not be sure of that because she didn’t read 
enough of it. lie said Mr. Buroughs was entirely out of the case 
and had nothing further to do with it, and he demanded the whole 
amount of money, saying he had a note to meet that month‘and 
must have the cash. He said he positively refused to accept the 
$480, and witness tore up her check. Mr. Eisenbrown said 
37 he would go back to Philadelphia; that his lawyer had told 
him he was a very foolish man to have ever allowed this 
thing to be settled in such a manner and that witness had the cash 
money at the time she was in his office with which to pay the $1,700. 
Witness told him that she had never had $1,700 in her lifetime. 
He then told her that he did not want to press her or crowd her in 
any way, for her to borrow the money from the building association 
on her home, and said he would come down to release her home so 
that the building association would lend the money. She told him 
that she would not borrow money on her home, and he then left. 
Witness then went to the telephone and called her brother and told 
him that Mr. Eisenbrown had refused to take the check, and he told 
her then to go and see a lawyer, and it was then that she saw Mr. 
Sullivan. 

Witness left in Mr. Lester’s office the original plea which she 
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signed there and on which the judgment was taken. (Plaintiff’s 
attorney then put the original declaration in evidence, showing 
Mr. Lester’s signature on it as attorney for the plaintiff therein, 
Buroughs.) 

Just preceding the entry of that judgment, witness’ nerves were 
in very bad condition, owing to her family’s condition. (Asked to 
state what the family conditions were, the Court ruled that they 
could not be inquired into. Plaintiff’s attorney then offered to prove 
that plaintiff’s sister, Mrs. Van Fleet, was known by the plaintiff to 
be in danger of committing suicide and had threatened her that she 
would do so if their brother went to the penitentiary. The Court 
excluded the evidence offered; whereupon plaintiff’s attorney ex¬ 
cepted, and said exception was duly noted on the minutes of the 
Court.) 

Witness has never been engaged in business, nor had any business 
experience. Never consulted any counsel in this matter prior to the 
occasion she has spoken of when she saw Mr. Sullivan. 

Asked why she did not consult counsel or take any action during 
the year intervening after the entry of the judgment, witness re¬ 
plied: 

“I was laboring under the impression that my brother had been 
under arrest for embezzlement, and when this judgment was ac¬ 
knowledged by me that I owed the Court and not Mr. 
38 Buroughs, as Mr. Lester had expressed it to me in his office, 
and that the Court could come and sell my home and demand 
payment of this money, that I had no redress whatever, as the 
Court had it—it was in the hands of the court—and of course there 
was nothing—it never occurred to me that I had any redress until 
Mr. Eisenbrown came to my house and refused to take this money, 
and demanded of me to mortgage my home, or that the case would 
be pressed.” 

Cross-examined. 

By Mr. Lester: 

Q. Miss Chambers, whose money was it that you were going to 
pav, I mean that $480, to Mr. Eisenbrown? A. Whose money was 
it? 

Q. Yes. A. It was my money. 

Q, Was not it your brother’s? A. My brother—he said he would 
pay me that $40 a month. 

Q. Well, hasn’t he done it? A. He did do it, yes, sir. 

Q. And that $480 was your brother’s money, wasn’t it? A. Be¬ 
fore it was given to me. 

Q. By your brother? A. Yes, sir. 

Q. To pay this judgment? A. Yes, sir. 

Q. That was $480? A. Yes, sir, as they agreed to take. 

Q. And that was the equivalent, as you understood, to $40 per 
month? A. Yes, sir. 

Q. Did your brother give you $40 a month the second year? A. 
Weli, I think I have a right to object to that question. 

4—2824a 
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Q. Well, I don’t think you have. A. Your Honor, shall I an¬ 
swer the question? 

Mr. Sullivan : The case was in suit then. 

A. (Continuing:) Yes, sir, I had entered suit. 

The Court: How is that cross-examination? 

Mr. Lester: It will come out on cross-examination. I sort of 
hate to develop it at the present time. I think I will withdraw it 
and show your Honor the materiality after I have gotten some more 
from this witness. 

Q. You still have that $480? A. I have. 

Q. What interest did your brother have in his father’s estate? 
A. An unsettled interest; an unknown interest. 

Q. You say he had an unsettled and unknown interest. What 
does that mean—can you tell us a little more clearly what it is? A. 
Yes, sir; there were six children, and after the settlement of certain 
legacies that my father left to different people there was real estate 
left, and at the sale of that real estate it was to be divided equally 
among his six children. 

Q. And your brother was one and you were one? A. And we 
were, of course, one of the six, each of us. 

Q. And that was after the sale of the real estate? A. Yes, sir. 

Q. Did he and do you have an income from that? A. No, sir. 

Q. No income whatever from the real estate? A. No, sir.” 

Thinks she has seen Mr. Lester three times altogether to talk * 
with him. They were between Christmas 1912 and the time this 
judgment was entered, and* were all in his office. Witness told 
Mr. Lester that Mr. Buroughs was willing to settle the affair and 
stop the charge of embezzlement against her brother and his arrest 
and a court trial, and that her brother would pay $40 per month for 
the loss of the horses if Mr. Buroughs would wait on him, and 
39 her brother did pay her. 

“Q. I want you to fix the first time you came to my office 
as definitely as you can. A. Well, that would be impossible. 

Q. You say it is impossible to say when you were first at my office? 
A. Yes, sir, because 1 don’t know anything about the dates. 

Q. Well, let’s see how near you can come to it. Was it before 
Christmas, 1912? A. It was in the vicinity of Christmas week, 
1912. 

Q. What am I to understand by ‘Christmas Week’? A. Well, 
the week that Christmas Dav came in. 

Q. Well, does that mean the week between Christmas and New 
Year’s? A. The first time that 1 came to your office, if I am not 
mistaken, was before Christmas, but that I won’t be sure of. 

Q. And who came with you? A. My sister and my sister-in-law. 

Q. Do you know when it was that your brother was arrested? 
A. I don’t. 

Q. It is your impression that that was before Christmas? A. Yes, 
sir.” 

“Q. Your recollection is that it was before Christmas? A. I have 
no recollection, Mr. Lester, of the time I was in your office. 
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Q. Was it before New Year’s? A. I could not state the date; that 
would be impossible for me to state that date, for I don’t know what 
date it was. 

Q. Was it before New Year’s? A. If I am not mistaken, it was 
before New Year’s; I won’t be sure. 

Q. ^ou are not sure that it was before New Year’s? A. No, 
sir. 

Q. Or are you sure it was in January? A. The first time I came 
to your office—no, I am not sure it was not in January. 

Q. Are you sure it was in January? A. No. 

Q. It might be February? A. It was not February; it might 
have been the last of December or it might have been the first of 
January.” 

Her first visit was with her sister and her brother’s wife. Cannot 
state just exactly the number of days after she saw Mr. Lester be¬ 
fore she went to see Mr. Buroughs, but it was only a few days after 
she saw Mr. Lester that she went to see Mr. Buroughs. Then a little 
while later she came back to see Mr. Lester, and then went again 
to see Mr. Buroughs. 

“Q. And still again, and then came to see me and signed these 
papers which have been shown? A. Yes, sir. 

Q. Now, that is the order or sequence, isn’t it? A. Yes, sir.” 

It was all previous to January 27th. Prior to her first visit to Mr. 
Lester’s office, she had never met him or talked with him, and prior 
to that visit to Mr. Lester she had not been to see Mr. Buroughs. It 
was after January 4th that she went to see Mr. Buroughs. 

“Q. Then it was before January 4th you saw me? A. Yes, sir.” 

Is sure that she did not know and had not heard that her brother 
was arrested until Mr. Lester told witness’ sister over the telephone, 
and that is what caused them to go to Mr. Lester’s office. Her 
recollection is that it was in the afternoon that she first went 
40 to Mr. Lester’s office, but really don’t remember what could 
make her remember that it was in the afternoon, except she 
thinks it was after lunch, from her recollections it was in the after¬ 
noon. 

Thinks she has related as near as she can remember all the con¬ 
versation that took place on her first visit to Mr. Lester’s office. 

“Q. And didn’t she (Mrs. William H. Chambers) say that she 
refused to do anything toward helping to pay this debt? A. No, sir, 
I don’t recollect her making such a statement.” 

Mr. Lester asked about witness’ brother having assigned his interest 
in his father’s estate to his wife, and witness knew that that assign¬ 
ment had been made. Witness was an executrix with her sister of 
their father’s estate. 

On the occasion of the first interview with Mr. Lester he asked 
us what interest my brother had. Mr. Lester was trying to find out 
what interest they had as real estate security, and they explained 
to him that they had no money and that the real estate interests in 
their father’s estate were unknown. Mr. Lester said that his party 
demanded the monev, and witness’ brother’s wife said that she 
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would assign back to her husband the interest in his father’s estate, 
but Mr. Lester said it was uncertain and he would not accept it. 

“Q. Did I advise you to go and get a lawyer? A. No, sir. 

Q. Did I ever advise you to go and see a lawyer? A. When I 
was signing this paper you asked me- 

Q. Yes, I told you that you ought to have a lawyer to attend to 
this matter. A. You advised me not to do this at all. 

Q. And didn’t I tell you that you ought to have a lawyer to attend 
to this matter for you before you did it? A. No, sir. You asked 
me if I had counsel. 

Q. And didn’t I advise you to go and get one? A. You asked 
me if I wanted you to send for a lawyer and I told you “no, sir”. 

Q. Me to send for a lawyer? A. Yes, sir. 

Q. Didn’t I advise you to get a lawyer? A. No, sir. Your ques¬ 
tion was: ‘Miss Chambers, do you want me to send for your attorney 
or your lawyer?’ 

Q. And you told me you had no lawyer? A. I told you T hadn’t. 

Q. Then didn't I advise you to get one? A. No, sir, I don’t re¬ 
member that you did. You proceeded with the case. 

Q. Well, will you say that I didn’t advise you to get a lawyer— 
do you want the court to believe that I didn’t advise you to get a 
lawyer? A. Yes, sir; you didn’t advise me to get a lawyer. 

Q. Then I had Mr. Loving down in the office, didn’t I? A. Yes, 
sir. 

Q. And didn’t I tell you, in Mr. Loving’s presence, and didn’t I 
ask you in Mr. Loving’s presence, to consult a lawyer before you did 
this thing? A. T don’t remember that you did that. 

Q. And didn’t you sav that you didn’t want a lawyer, and refuse 
to get one? A. I said that I hardly think that, if this is the 
41 only thing. Mr. Lester, that can be done, there is any need of 
a lawyer. You are a lawyer, and you say this is the only 
thing T can do.” 

“Q. Do you mean by that that that was the only security my client 
would take? A. A"es. sir; real estate security. 

Q. I meant that was the only thing that he would take, didn’t I? 
A. You said that that was the only thing, the real estate security, 
and that was the only thing you could do to secure your party; that 
is what you said. 

Q, Why, didn’t I. on the contrary, tell you that you could mort¬ 
gage your property and borrow the money and pay it? A. At that 
time you kept telling me, that is why you advised me against this 
action, and that you advised me to take the money out of the build¬ 
ing association that you were interested in. and could get for me in 
two days. 

Q. Didn’t I say that you had better borrow the money from the 
building association, where your brother could pay it back in 
monthly installments—didn’t I tell you that you ought not to do 
this thing, but if you were going to stand security for your brother 
you had better put a mortgage on your real estate, where he could 
pay it in monthly installments, which you said he could pay, rather 
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than bind your real estate for all this debt? A. You insisted that 
I do it. 

Q. And you objected? A. You said you were interested in this 
building association and you could get me the money and that it 
was the easiest way that we could get this affair settled; that I would 
then have no other bother than to let my brother pay the money, if 
he would. 

Q. Didn’t you say he would? A. I said he would pay $40 a 

month. 

Q. And I told you that if he would pay $40 a month he had better 
put it in the building association where he could be paying and you 
not paying anything, didn’t I? A. Yes, sir. 

Q. Mr. Buroughs wanted a judgment note, didn’t he? A. He 
wanted real estate security. 

Q. Well, he told you over there a judgment note, didn’t he? A. 
No, sir. 

Q. And I told you we didn’t have any such thing as judgment 
notes down here? A. You said it was impossible here. 

Q. That is all you understood me to mean, that it was a different 
practice there than here, didn’t you? A. Yes, sir. 

Q. Didn’t I tell von that your brother had admitted in my pres¬ 
ence that he had taken about $2,700 belonging to Mr. Buroughs? 
A. You told me that my brother had admitted that he was an em¬ 
bezzler. 

Q. Didn’t I tell you the amount? A. No, sir, you said the amount 
was unknown, there was no telling what the amount was. 

Q. Didn’t I tell you the amount was unknown, but the actual out¬ 
lay for the horses Mr. Buroughs had bought and let your brother 
have was $2,700, but that he didn’t know what the profits were, 
and that was unknown, but that he would compromise for $1,700? 
A. He said that he would take $1,700 for the loss of these horses. 

Q. No, but that which I have just stated, did I tell you? A. You 
told me that my brother had admitted being an embezzler, and that 
he was under arrest. 

Q. Is that as near as you can answer me? A. Yes, sir; and that 
there was no telling how much money my brother had embezzled 
from Mr. Buroughs, but they were willing to take $1,700.” 

Asked whether Mr. Buroughs did not tell witness that she ought 
not to do this thing at all, that he had been told that her brother’s 
wife had obtained her husband’s interest in his father’s estate and 
that she, and not witness, should make good her husband’s de- 
42 falcations, witness replied: “No, sir”. .Neither Mr. Buroughs 
nor Mr. Eisenbrown told witness that she ought not to do 
anything in the matter. Thinks she saw Mr. Eisenbrown two times 
at Mr. Buroughs’ house. Saw Mr. Buroughs about January 4th. 
Had not talked with her brother about this affair before she saw 
Mr. Lester the first time, nor before she saw Mr. Buroughs the first 
time when Mr. Buroughs told her that her brother was under arrest 
and that they had sent to Washington to get him, which statement 
by Mr. Buroughs was made to her shortly after Mr. Lester had said 
her brother was under arrest. Cannot fix the exact date when she 








30 


FLORENCE L. CHAMBERS VS. 


first talked with her brother about it, but thinks it was before she 
saw ^ ur °ughs the second time, though after the first 
time, it Has after Mr. Lester made the statement that her 
. ,, rother had acknowledged being an embezzler, and her 

rother denied that he had used any of Mr. Buroughs’ money. 

■ Mr Althouse once in Mr. Buroughs’ office. Asked 

whether Mr Buroughs did not tell her in Mr. Althouse’s presence to 
get out of this thing and have nothing to do with it, and that her 

.to. wa 8 "! fe was . tlle one to pay, if anybody had to pay, because 
she had gotten an interest in his father’s estate that belonged to him, 

she replied: Ao, sir; I don’t remember any such conversation.” 

y. Just one thing more I will ask you, and that is how you fix the 
time on January 4th, or about January 4th, as the time when you 
saw me or saw Mr. Buroughs first? A. That is very easily fixed, be- 

to Bdtimore the de ° th ° f my Uncle ’ and that is ' vhat caused me to go 

th3\ ;l nd .i? t 4 t T h t t V" le you had seen nle? A - 11 was previous to- 
that time that I had seen you. 

\ S : ,£? d 1 T mme ^ ia ‘«ly from there you went on to Philadelphia? 

^ n \a ^ vvent to I hiladelphia from Baltimore. 

Q. And that was within two or three days of January 4th ? 4 

A few days; I could not tell just the date.’’ J 

Replying to the Court: 

np« f tof S !f nin ,f the paper °? "; hich the judgment was entered, wit¬ 
ness heard nothing from Mr. Lester, Mr. Buroughs or Mr. Eisen- 

brown until a year later when she heard from Mr. Eisenbrown. 

collii Si?" n 40 ? 'y ltness in Philadelphia that he would not 
o ect $40 e\erj month but witness should wait and then have the 

8t the end j f tlle year ’ tlle accumulation of 12 months 
at $40 Witness reported that to Mr. Lester and he said that Mr. 

, “roughs would not accept that settlement; that was the third 
time Unit witness went to Mr. Jester’s office. Mr. Lester told her 
when she went there the second time that Mr. Buroughs would ac¬ 
cept no such settlement, and she told him that she had been to Mr 

ttenXf ,S to nd t ’f 16 M d S T 1Ven 1,er his word that would be the seb 
tlement to suit her Mr. Lester said it was a very foolish settle- 

14 WaS th f n Mr ’ f^ ter plld ller to get the money out of the 

Mr d ^ter S tedd & her ti't tX S, ‘- T ade application fo ‘ r the same, 
monev ffi Jfl X that , ' e efL ' ilest "'ay would be to borrow the 
money He did not. assent to payment of $40 per month lie was 

opposed to taking that settlement and told witness that he advised his 
part> to demand the money. 

In her first conversation with Mr. Lester, he told her her 
brother was under arrest in Philadelphia, and witness took his 
word for it and did not make any inquiries herself as to the truth of 
the information. Aotlnng occurred to lead witness during that time 
doubt the truth of Mr. Lester's statement that her brother was 
under arrest, and she thought he was under arrest all the time She 
took no steps to verify the fact from other sources between the date 
of the first conversation with Mr. Lester and the signing of this 
paper. Mr. Buroughs also said he was under arrest. 
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Thinks it was on the third visit to Philadelphia that her brother 
accompanied her. It was on a Sunday. Cannot tell just the num¬ 
ber of days previous to that Sunday that she first talked with her 
brother after her first interview with Mr. Lester, but it was only a 
few days before that Sunday, and it was after her brother came 
home from Philadelphia. He lives a few doors from witness, and 
he then told her that he had come from Philadelphia—also told her 
that they said he was under arrest there—and told her that he had 
been taken before Mr. Eisenbrown as a committing magistrate and 
that Mr. Eisenbrown went his bond. 

Interrogated by Mr. Lester, witness said: 

Her brother told her that he had been taken before Mr. Eisen¬ 
brown as a committing magistrate in Philadelphia. Did not tell her 
he went before Judge Gorman. Witness thought then that her 
brother was under arrest, but doubts it now. Don’t know, and didn’t 
know, that a warrant was issued, and her brother did not tell about a 
warrant. 

When Mr. Lester handed witness his letter of January ‘27th, she 
read it in his office. 

“Q. You read it right there? A. Yes, sir. 

Q. It was all right, wasn’t it? A. You stated the case in your 
office just at that time. 

Q. I say, this is all true, isn’t it? A. This is the case, yes, sir.” 

Mr. Lester did not tell her that Mr. Buroughs was going to wait one 
year for the whole amount of money, but would wait that long for 
the $480 as Mr. Buroughs had told her and that was Mr. Lester’s 
understanding of the case. Mr. Lester did not tell her that he had a 
letter from Mr. Eisenbrown saying that witness agreed to pay it 
within one year, nor did he show her such a letter. Witness’ 
45 agreement with Mr. Buroughs was that she would pay $40 
a month until the full amount was paid. That was the 
agreement. 

“Q, Did you agree with Mr. Buroughs that you would collect from- 
your brother $40 a month until the full amount was paid. A. Yes. 

Q. Did you do it? A. Yes.” 

(Witness was then asked: “Q. And then you have collected from 
then until now?”, towhich plaintiff’s attorney objected on the ground 
that it was not competent or pertinent to the issues to show what was 
or had not been collected since this suit was brought. The Court 
overruled the objection; whereupon plaintiff’s attorney excepted, and 
said exception was duly noted upon the minutes of the Court.) 

“By Mr. Lester: 

Q. Now answer it. A. As to whether I have this money to pay? 

Q. The question is whether you have collected $40 a month from 
your brother. A. Yes, sir.” 

Asked if she did not request Mr. Lester not to allow her brother to 
know of the arrangements made for the settlement, she answered 
“No, sir.” 

Asked if she did not ask Mr. Lester to request Mr. Buroughs 
never to let Mr. Chambers know, she answered “No, sir.” 
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She only talked with her brother twice respecting the matter. One 
time was immediately after Mr. Lester had told her he would get the 
money from the Building association—the Equitable Building As¬ 
sociation, she believes—and her brother refused to allow her to do 
that, because he was not guilty of the crime. The other time was 
the following day, Sunday, when she went to Philadelphia with him 
and talked in Mr. Buroughs’ presence there. 

Does not remember showing to anyone the papers which she re¬ 
ceived from Mr. Lester on the day judgment was taken, and does not 
remember discussing it with anyone. 

Q. After you got this declaration and a copy of the plea which 
you had filed, did you show it to your brother? A. I don’t remem¬ 
ber that I did. 

Q. Why didn't you? A. Well, I didn’t think it had any bear¬ 
ing on the case. 

Q. It was his affair. A. Well, but I thought that the Court had 
the question and case in hand then. 

Q. Did you tell your sister about it? A. I don’t think that I 
discussed this- 

Q. Didn't tell anybody about it? A. Only that you should sue 
me in open court. Of course it was in the newspaper. 

Q. My question was—I didn’t ask you you that—I asked you if 
you told anybody what you had done. A. X don't remember discuss¬ 
ing it with any one. 

Q. You are sure you didn’t discuss it with your brother? A. Ex¬ 
cept when I got home they asked me where 1 had been and I said I 
had been to your office, and you had sued me. You said that 
46 was the only thing to do; that there was not such a thing pos¬ 
sible as Mr. Eisenbrown demanded, a note like vou can net 
in Philadelphia.” 

Did not know at the time of her first visit to Mr. Lester the ob¬ 
ject of it, other than that All*. Lester had told her sister over the tele¬ 
phone that her brother was under arrest. That was the first witness 
knew of it. Before that witness had not been to see Mr. Buroughs. 
Asked w hether on that first visit Air. Lester did not say to her that 
she was the fiist to tell him of her brothers arrest, she answered; 

“No, sir; you told my sister that my brother was under arrest; the 
information that we received in this case came from you.” 

Did not know that J. William Shea was her brother's attornev, and 
remembers nothing about Mr. Lester telling her that he was in the 
same building with Mr. Lester and that witness had better get him 
Remembers nothing of the kind at any of the meetings. 

Redirect: 

Mr. Lester never made any suggestion about witness getting 
counsel except on one occasion, and that was the occasion when the 
paper was made out on which judgment was taken. Does not recall 
whether it was before or after Mr. Loving came in* to witness her 
signature, but it was on the occasion of that interview with Mr. 
Lester. Mr. Lester asked her didn’t she want him to send for a 
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lawyer, and she told him no, that he was a lawyer, and he said that 
this was all that could be done. 

Did not attempt to verify the matter of her brother being under 
arrest, as Mr. Lester had told her so, and her brother was under the 
impression that he was under arrest, and witness thought he was 
bonded in Philadelphia to go back for trial, unless security for the 
loss of the cost of these horses was made. 

When witness talked with Mr. Buroughs in Philadelphia, he im¬ 
pressed upon her that he considered her brother a first-class, high- 
priced man, the best in the business, and asked her to use her influ¬ 
ence to get her brother to come back and work with him, saying to 
her that they could make lots of money. Mr. Buroughs also said 
that they would “push the case” unless they were secured for the 
loss of the cost of the horses. Witness took it for granted that her 
brother was out on bond and that he was under arrest charged with 

embezzlement, but Mr. Buroughs never spoke of “embezzlement”_ 

he referred to the matter always as the loss of the cost of these horses. 

47 Recross : 

Mr. Buroughs kept saying that he would push the case, and wit¬ 
ness understood that the case would come to court as her brother 
was under arrest and out on bond. 

48 Re-redirect: 

Thinks Mr. Eisenbrown was present when Mr. Buroughs stated to 
witness that the matter would be pressed unless the security was 
given. Mr. Buroughs said that Mr. Eisenbrown was his lawyer and 
that Mr. Eisenbrown had the case in hand. 

William H. Chambers testified: 

Resides in the District of Columbia, and is the brother of the plain¬ 
tiff. Knows Mr. Eisenbrown, Mr. Buroughs and Mr. Lester. Two 
days before Christmas 1912 he was arrested—thought he was—in 
Washington and taken to Philadelphia. It was about 7 o’clock in 
the evening that Detective Burlingame, from the District Building, 
telephoned to witness at witness’ home and said there seemed to be 
some little trouble down there for witness from Philadelphia, and 
asked witness to come down to the District Building. Witness’went 
down there and saw Mr. Carter and Mr. Burlingame, and they told 
him he vas under arrest and showed him a piece of paper which 
said that he was charged with defrauding and cheating John M. 

, Buroughs, of Philadelphia, out of $2,/50. The handwriting in that 
paper was Mr. Eisenbrown’s. Witness told them there must be some 
mistake, whereupon they told him to get a lawyer—that he need not 
go back to Philadelphia unless he wanted to—but witness said- “I 
haven’t done anything; I haven’t stolen anything, and I will go back 
to Philadelphia. The detective from Philadelphia then came in 
and witness drove him up to witness’ home in witness’ buggy and 

witness told his wife that he had to go to Philadelphia on a little 
business. 

&——2824a 
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Asked if he told the plaintiff or told his wife that he was undei 
arrest, the Court told the witness he should not answer as to his wife, 
but could as to the plaintiff, whereupon he replied “No, sir; I 
didn't.” 

Went with the detective to Philadelphia. Arriving there, they 
went immediately to the City Hall, and the detective put witness' 
name on the slate. That was about 12 o'clock at night, and witness 
told the detective that he had not had anything to eat, whereupon 
the detective took him out to get a cup of coffee. Then wit- 

49 ness asked him to call up Judge Eisenbrown and see if wit¬ 
ness couldn't be allowed to go to the hotel and come down to 

see him in the morning. The detective then called Judge Eisen¬ 
brown on the telephone and had some conversation, at the close of 
which he turned to witness and said “Judge Eisenbrown said we 
should hold you.” So witness was locked up until the next morn¬ 
ing, when Judge Eisenbrown came to the door and said “Bill, it 
looks pretty bad for you to be in there,” and witness said “It cer¬ 
tainly does.” Then Judge Eisenbrown said “Have you got anybody 
to go your bond?” and witness replied “No, sir, I don't know any¬ 
body to go my bond. Can’t you get Mr. Buroughs here to see me?” 
Judge Eisenbrown said “Certainly,” and in an hour or an hour and 
a half Mr. Buroughs came down and took witness over to Judge 
Eisenbrown's office, and Mr. Buroughs and witness went over to the 
washstand, and Mr. Buroughs said “Wash your face and hands; the 
Judge is going your bond and you can go home.” Witness had no 
conversation with anybody other than Mr. Buroughs and Mr. Eisen¬ 
brown, and never was tried. Mr. Buroughs and witness than walked 
down Chestnut Street together and bought two cameras for Mr. 
Buroughs' little children. Then he asked witness if he had any 
money, and finding he had not, gave him some and told him to go 
home and come back Thursday. Witness went home, and then 
came back to Philadelphia Thursday and went to Mr. Buroughs' 
home and had a talk with him. Witness told him that he was no 
further advanced than when he was here first and also told him “We 
lost money on those horses and there is nothing for me to do ” 
whereupon Mr. Buroughs said “Well, you go ahead home and see 
what you can do, and come back again.” Witness then went home, 
and when he went back to Philadelphia again he was accompanied 
by the plaintiff—thinks it was on a Sunday, and was, he should say, 
a couple of weeks after he was arrested. His sister (the plaintiff) 
was excited to think he had been arrested and told him she had been 
down to see a lawyer, and witness said to her “I haven’t done any¬ 
thing to excite you at all; you know that I have never stolen any 
mone > from an\ t^od^^. ^ hen witness and the plaintiff reached 

Philadelphia they saw Mr. Buroughs and Mr. Eisenbrown at 

50 their home. Witness then told Mr. Buroughs: “John, you 
know we bought these horses together, and when we made 

money why it was all right, but we had a little misfortune and we 
lost some money, and I don’t see why that you should prevail on me 
to make the loss good to you,” but Mr. Buroughs claimed that the 
witness had made money in various shapes. After that interview, 
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they went home, and witness didn’t know anything more until about 
a week or ten days afterwards when the children told him that his 
sister (the plaintiff) was crying, and witness went in to see what was 
the trouble. The plaintiff told him that she had to give a judgment 
on her house as security for him for $1,700, and that witness had to 
pay $40 a month until it was paid. Witness told her that if she had 
agreed to give $40 a month, he would give it to her, but told her she 
ought not to have done it. She said “I thought you would go to 
jail,” and she was crying as she said it, and witness told her that a 
man don’t go to jail unless he does something and that he had not 
done anything. When witness was in Philadelphia with his sister, 
Mr. .Buroughs told him he could pay $40 a month, and witness said 
to him “Well, John, if you demand it, I will pay the $40 a month” 
and Mr. Buroughs said that he didn’t care how witness paid it— 
that all he wanted was the loss to him. Nothing further was said 
about the $40 a month until his sister was crying and told him she 
had given the judgment on her house. Mr. Buroughs had only 
agreed to take $40 a month if witness could secure him, and witness 
had told him that he had nothing to secure him except a little bit 
of equity in the property that witness’ father left and which would 
have to be divided up between a lot of children after it is sold. 

Previous to the time when witness was arrested—he thinks about 
three weeks or maybe a month—witness and Mr. Althouse (Mr. 
Buroughs’ bookkeeper) went to Mr. Lester’s office to see about the 
equity that witness had, to give as security for the loss of these 
. horses. Witness told Mr. Lester that he had some equity, but he 
didn’t exactly know what—that it was kind of mixed up. ‘ Witness 
told Mr. Lester that witness’ sister Mrs. Van Fleet was one of the 
executors and could tell him about the equity; so Mr. Lester 
51 telephoned to her, and then turned around to witness and 
. said “That is too indefinite.” Witness then said “That is all 
I can do for you, gentlemen,” and Mr. Lester turned to Mr. Althouse 
and said “W ell, we might as well tell Chambers what we are going 
to do with him.” Witness got up and asked “What is that—what 
are you going to do with me?” and Mr. Lester replied “Take you 
over to the District Attorney.” Witness said “If I stole anything 
that would be the proper place for me to go,” and he came out of 
Mr. Lester’s office and never had any talk with him since. 

V itness never eml>ezzled any money from Mr. Buroughs to the 
value of a cent, nor from anyone. 

Cross-examined. 

By Mr. Lester: 

Doesn’t think he ever saw Mr. Lester at the latter’s office more 
than one time, on which occasion witness came with Mr. Althouse 
and stayed with him. Thinks he was with Mr. Althouse and Mr. 
Lester all the time he was there. Doesn’t know that Mr. Althouse 
said anything except in witness’ presence. Mr. Althouse may have 
told Mr. Lester something when witness was not there. As near 
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as witness can remember all that Mr. Althouse told Mr. Lester on 
that day about that affair was in witness’ presence. 

“Q. What did Mr. Althouse tell me in your presence which would 
suggest the seeing of the District Attorney? A. Mr. Althouse told 
you that he came down to get security for an amount of money that 
was owing John Buroughs.” 

“Q. What did Mr. Althouse tell me with regard to the District 
Attorney, as to any crime being committed? A. I don’t know a 
thing Mr. Althouse told you, anything. 

Q. Do you want the Court to believe- A. (Interposing.) I 

want the Court to believe exactlv as I tell it. 

Mr. I .ester : Wait a minute. Do you want the Court to believe 
that Mr. Althouse came there and simply said he came down to get 
some security for a debt, and when it was not forthcoming that I 
said, “Take him to the District Attorney’s office?” A. Positively, 
yes, sir. 

Q. Without any crime being intimated? A. Positively. 

Q. Mr. Chambers, didn’t you on that occasion ask me to telephone 
to your sister, to find out what your interest in the estate of your 
father was? A. I told you that my sister was the only one that 
could tell you the interest that T had in the estate; it was very 
little, and I didn’t know exactly what it would be.” 

On a subsequent day Mr. Lester saw witness in the hall of the 
Columbian Building, though not in Mr. Lester’s office,—witness 
being in the building to see Mr. Shea, a lawyer,—and Mr. Lester 
told witness that he (Mr. Lester) had examined the records in his 
father’s estate and found that he had assigned $1,100 to Horning 
and had assigned all the rest of his interest in the estate to 
•v2 his wife. Mr. Shea did not represent witness in this matter, 
but witness did go to him and explain the situation, though 
53 he didn't hire him or pay him anything, and Mr. Shea said he 
would write Mr Buroughs a letter. (The original of the 
letter dated September 18. 1912 is produced bv defendants’ attorney 
reading: 

My client, Mr. W illiam II. Chambers, has consulted me with 
respect to some horse accounts which he has had with you. He has 
instructed me to make settlement which is fair to you and to him 
as well and has placed the matter in my hands. I will be glad to 
do anything that is reasonable and proper in the way of settlement 
of the differences between you. 

Yours very truly, 

J. W. SHEA”.) 

A\ itness authorized Mr. Shea to write the letter and has as a 
matter of fact, assigned to Horning $1,175 interast in his father’s 
estate, and under date of August 4, 1911 had assigned all his in¬ 
terest in the estate to his wife. 

W itness <|id not say that lie had to see his wife when she would 
be susceptible to his influence, or anything of that sort, and get her 
to go security for him; but Mr. Lester did tell him in Mr. Lester’s 
othce that unless he arranged to have the money paid he (Mr. 
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Lester) would send him to the penitentiary, to which witness replied 
that he had done nothing to go to the penitentiary—that he and 
Mr. Buroughs were partners together—and that witness never took 
a dollar from anybody. Mr. Lester then said: “You see your wife or 
your sisters. They have got property, and they can be responsible 
for this money, and you can pay it as Mr. Buroughs wants it paid.” 

Doesn’t think he came hack to Mr. Lester’s oflice a second time 
with Mr. Althouse. Asked if he didn’t give Mr. Lester the names 
of several people that he claimed owed him money he had never 
collected witness replied “No, I hadn’t told you anything of the 
kind”. Asked if he did not on a second occasion repeat that claim, 
and that thereupon Mr. Althouse said he was lying—that he (Alt- 
house) had been to see the people and they said they had paid— 
witness replied “That is positively an untruth”. Asked further if 
he didn’t then say that he wanted to make a settlement for $1,700 
and if Mr. Althouse didn’t then say that the cost of the horses was 
over $2,700, witness replied “That is positively not so”. 

Witness had no doubt about his being under arrest, and 
54 Mr. Buroughs told him that Mr. Eisenbrown went on his 
bond, though witness didn’t know it. He didn’t have any 
trial or anything, only that Mr. Eisenbrown came in and Mr. 
Buroughs told witness that Mr. Eisenbrown went on witness’ bond. 

Witness knew nothing about his sister giving the judgment until 
after it was all over. She did not tell him of it the day judgment was 
entered. Thinks it was about three or four days, or maybe the 
second day, after the judgment that witness went past his sister’s 
house and she told him that she had given Mr. Buroughs a judg¬ 
ment. Witness hadn’t known about any negotiations to put a 
mortgage on his sister’s house, other than when she told witness that 
Mr. Lester wanted her to get the money out of the building associa¬ 
tion, after which witness went with her to Philadelphia to see Mr. 
Buroughs, and while there he agreed to pav $40 a month. His sister 
guaranteed the payment of this $40 a month and the security to be 
given vas the equity in his father’s estate of which she was executrix. 
Witness had assigned all his interest in the estate to his wife, but 
his wife had said “If we have got to be responsible for you why I 
will assign what interest you had back to you.” 

Has paid his sister $40 a month for the first vear, but not since 
because Mr. Eisenbrown came over to get the money and would 
not take it and his sister then got a lawyer. Asked if it was not 
a fact that he had paid his sister $40 for the last year as well as the 
first year, answered: “No, sir, I haven’t; none of it”. 

Mrs. Anna Chambers, wife of William H. Chambers, testified: 

Some time after Christmas—the first part of January—witness 
and her sisters-in-law, Mrs. Van Fleet and Miss Florence L Cham¬ 
bers, went to Mr. Lester’s office. They had noticed that Mr. Cham¬ 
bers was worried and troubled and that he had been to Philadelphia 
hastily twice and didn t say why he went. That didn’t excite wit¬ 
ness very much, because he was used to going on trips, but he seemed 
worried, and told her that he was having some trouble with Mr. 
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Buroughs about some loss of some money. They went to Mr. Lester's 
office to tell him that they would give security that Mr. 
55 Buroughs demanded for the loss of money lost in some horse 
business as a partnership. They were all very much excited 
that day and witness scarcely said anything. Witness went to Mr. 
Lester’s office alone the next day, and said: “I have come to ex¬ 
plain to you that my husband has got an interest in the estate and 
that we are perfectly willing to do anything we can to hush this 
matter up and not have any notoriety.” 

“Q. What matter? A. Well, he said he was arrested. 

Q. Who said that? A. Mr. Lester said—well, he had told my 
sister-in-law over the phone that my husband was arrested. 

By Mr. Lester: 

Q. Well, you didn’t hear that, did you? A. No. 

Mr. Lester: Well, don't tell it. 

Bv Mr. Sullivan: 

V 

Q. What did you hear yourself? A. Well, he said: ‘You know 
that Mr. Chambers was in the horse business with Mr. Buroughs, 
and he has lost money, oh, an enormous sum: I couldn’t tell you 
ladies how much; it is a great deal more than my client is willing 
to take, which is $1,700, to settle the matter.’ And, of course, that 
upset us terribly; we were all to pieces. So the next day I went to 
explain to him how—tried to explain very plainly al>out this inter¬ 
est; and he said no. that would not do; it was in the power of the 
executors to let this go on for a long while, and Mr. Buroughs must 
have his monev, or must have some securitv which was more certain, 
and which could he gotten sooner. And that was at>out all that I 
know of the conversation that day.” 

The first day Mr. Lester told them that the penitentiary was good 
enough for “the man”, “He pictured him himself as a criminal,” 
and “of course it was a terrible shock to us.” Witness didn’t sav 

V 

very much. The interest her husband had in his father’s estate was 
discussed with witness’ sisters-in-law, who were executors and knew 
more about it than witness. Witness said that she was willing to 
sign anything that was his hack to her husband to clear him of 
this matter. 

When witness went alone to see Mr. Lester and tried to explain 
to him about her husband’s interest in his father’s estate, Mr. Lester 
said that Mr. Buroughs must have his money or must have some 
security that was more certain and which could he gotten sooner. 
Witness told him that she could not give any security herself, be¬ 
cause she had just recently mortgaged her home for her son’s busi¬ 
ness. 

The plaintiff took this matter upon her shoulders entirely after 
that. Their three families were about broke up, and the plaintiff 
said “Well, I will take it on myself.” 
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Cross-examined. 

By Mr. Lester: 

The witness went to see Mr. Lester on the second day to make 
plain about the interest her husband had assigned to her in the 
estate. Her husband had given it to her as a present, as witness had 
owned the house they lived in for twenty years—bought it 
56 herself six months after their marriage with money her 
father had left her—her mother bought it with her—and 
her husband had never paid any rent since they had been married, 
so he had said that if he ever had anything he would give it to her. 
That interest was the only security talked about the day witness 
and her sister-in-law were at Mr. ‘Lester’s office, and witness was 
going to assign it back as security. Witness’ husband had not told 
her of any arrest. Mrs. Van Fleet was the first one to tell witness 
about an arrest and said that Mr. Lester had told her over the tele¬ 
phone. 

Asked if she didn't know before her first visit to Mr. Lester’s 
office that the plaintiff had already been to Philadelphia, replied 
that she did not, and that according to all that she knows or has been 
told the plaintiff did not go to Philadelphia until afterwards. Her 
knowledge as to the time of plaintiff's going to Philadelphia is be¬ 
cause plaintiff told her since when she went to Philadelphia. Can¬ 
not fix the time in January when she first called upon Mr. Lester. 
U I don t know any date.” Remembers about the death of a relative 
of Miss Chambers, following which Miss Chambers went to Balti¬ 
more. It was while away on that trip that Miss Chambers went to 
Philadelphia. All witness would know about it is what Miss Cham¬ 
bers told her. 

Don’t think Mr. Lester asked her to go security for her husband. 
Asked if he did not advise her against so going, replied that he did 
not say anything to witness one way or the other about her going 
security for her husband. She did not tell Mr. Lester that she would 
not give any security for her husband, but told him that she could 
not give any because her house was not clear. 

“By the Court: 

Q. How long was it before you made this first visit to Mr. Lester’s 
office, accompanied by your sister-in-law, had you been told, if at 
all, that your husband had been arrested? A. Yes, your Honor, 
Mr. Lester told us either the day before or about two days before, 
I could not tell you. I went exactly the next day or the day follow¬ 
ing. 

Q. Let me put my question in another way, Mrs. Chambers. 
\\ hen you went to Mr. Lester’s office on the occasion of the first 
visit, accompanied by your two sisters-in-law, had you then learned 
that your husband had been arrested? A. Yes, your Honor, from 
my sister-in-law. 

Q. And when was that you so learned? A. Well, it was some 
time between Christmas and New Year’s; some time in that week. 

Q. Do you know how many days it was before you made the first 
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visit to Mr. Lester’s office? A. We went immediately. We went as 
soon as he told my sister-in-law over the phone; we went immedi¬ 
ately to him to know about the particulars. 

Q. \ou mean the same day? A. I think we went the same after¬ 
noon. 

By Mr. Lester: 

Q. You didn’t know anything about my telling your sister-in-law 
over the phone except what she told you, did you? A. No, nothing 
at all.” 

Miss Florence L. Chambers (the plaintiff), recalled, further 
testified: 

57 Was present during the testimony just given by her 

58 brother that he had not paid her $40 a month after the end 
of the first year following the judgment. Asked if she has 

any explanation to make about it, she replied: 

“I said I had the money my brother had paid me. My brother 
and sisters gave me an allowance out of my father’s estate; the 
money that comes from that allowance belongs to each one of them, 
and the money that my brother gives me was my interest which they 
allowed me from my father’s estate. He didn’t have to pay me that 
money again because I already had it. They give me an income 
from the estate and that was bis portion; 1 have that monev.” 

Cross-examined. 

By Mr. Lester: 

Her brother gives her $10 a week, part of which comes from the 
estate. When their father died, he left witness a home, and there 
was no cash money but only real estate in his estate. Witness’ 
brothers and sisters knew she could not live on the income from her 
home, and they allowed her from the rent of the two pieces of real 
estate left by her father. One piece of the real estate rents for $125 
a month and the other for $25, making a yearly income of $1,800, 
out of which the interest on a $10,000 mortgage—which interest 
she thinks is $500 a year—has to be paid as also the taxes, the 
amount of which she can’t just recall. 

Asked if during the last two years she has given her brother any 
money as income from that real estate, answered “No, sir.” Asked 
if her brother has given her any money in the last two years, 
answered “Yes, sir.” Asked if he*had done so within the last year 
(year preceding February 5, 1915), answered “Yes, he has given 
me money in the past year.” 

“Q. For the purpose of meeting this obligation of Mr. Buroughs? 
A. Yes, sir, in this way.” 

George E. Sullivan testified: 

On April 4, 1914, he went to Philadelphia, and together with a 
Philadelphia lawyer, Frederick G. McKean, Esq., diligently sought 
to locate the papers in the criminal proceeding against William H. 
Chambers which is here concerned. He looked through the records 
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in the District Attorney’s Office in the City Hall, the place where 
► records of. warrants and affidavits upon which warrants are 

59 issued are supposed to be kept, and was absolutely unable to 
find any record or paper of any kind relating to this matter. 
He then went, also with Mr. McKean, to the office of Mr. Eisen- 
brown—Justice Eisenbrown—and was unable to find anything in 
that office. J 6 

. (Thereupon plaintiff’s attorney offered to prove by himself as a 
witness that no receipt, other than the letter of January 27, 1913, 
which itself operates as a receipt, is in his possession or was ever seen 

•i' . * . explicitly that he tendered the evidence onlv as 

showing that the plaintiff is mistaken and not for the purpose of 
impeaching her in any way. The Court excluded the evidence of¬ 
fered, whereupon plaintiff’s attorney excepted, and said exception 
was duly noted upon the minutes of the court.) 

n. 

Defendants' Evidence. 

Edmund D. Althouse testified: 

Is bookkeeper for John M. Buroughs, and has been for 32 years. 

In October 1912 witness was in Mr. Lester’s office with Mr. Wil¬ 
liam H. Chambers on two occasions. On the first occasion he thinks 
he and Mr. Chambers came together. Witness came down to secure 
a settlement with Mr. Chambers which Mr. Lester was to look into. 
Mr. Chambers was to give some equity in some estate he had from his 
father, and Mr. Lester looked into the matter and found that the 
equity was not there, and also that he had assigned all he got from 
his father over to his wife. Mr. Chambers then said he would make 
it all right and would give his personal note. Mr. Chambers after¬ 
wards arranged with Mr. Buroughs to settle for $1,700 a debit of 
$2,707.50 that Mr. Chambers owed for money actually due John M. 
Buroughs and laid out by him for horses and mules for which 
money had not been turned in by Mr. Chambers. (Thereupon 
plaintiff’s attorney moved to strike out the witness’ testimony about 
Mr. Chambers being indebted to Mr. Buroughs in the sum named, 
because the testimony is a mere statement of conclusions; and the 
court said: “I don’t interpret them as evidence of the fact 
60 whether there was such an indebtedness. It is proper for 
him to testify as to conversations in Mr. Lester’s office.”) 
Witness had with him in Mr. Lester’s office a memorandum of the 
accounts, and he said to Mr. Chambers “Here is a list of the accounts 
or memorandum I have with me, showing that you are short this 
much—that you haven’t accounted for this much money.” Witness 
then asked Mr. Chambers to give the names and addresses of the 
people who owe the money, so that witness could go around and see 
them, and Mr. Chambers excused himself to see his attorney, as he 
stated, and returned in about three-quarters of an hour with Mr 
Shea (his attorney). Mr. Chambers then said “Those accounts have 
all been paid to me,” and witness replied “Bill, you are a big liar 
6—2824a 
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ain’t you?” and Mr. Chambers got rosy red in the face because, he 
guesses, witness was a little fellow, and witness went home. (Wit¬ 
ness is a cripple.) Witness wired Mr. Chambers a few days before 
the second visit to Mr. Lester’s office to have Mr. Chambers and Mr. 
Chambers’ wife meet witness in Mr. Lester’s office, but Mr. Chambers 
told witness that his wife was ill. This was on the second occasion. 

“Q. Well, what were the circumstances of your leaving on the 
first occasion? A. Why, the circumstances of one of the former 
occasions was that I was to come down to look into this equity, you 
know, and we found that it was no good. And then he came to 
Philadelphia and agreed with Mr. Buroughs to give his personal 
notes endorsed by his wife. That is about all there was to it.” 

Was not present when that agreement was reached, but Mr. Cham¬ 
bers afterwards told him the same thing. 

On the second occasion Mr. Chambers’ wife was not present, but 
Mr. Chambers and Mr. Shea were, and witness said “Well, Bill, I 
guess we will have to collect these accounts another way,” and Mr. 
Chambers asked “In what other way?” Witness said “I think John 
will get at you criminally.” Mr. Shea then wanted to know how he 
would get at him criminally, and witness said he didn’t know, but 
Mr. Buroughs had told witness that. Those two occasions were the 
onlv ones when witness saw Mr. Chambers in Mr. Lester’s presence. 

Asked if he ever saw Miss Florence L. Chambers (the plaintiff), 
replied “On one occasion.” “That was on about the—very early in 
January—anywhere between the 2nd and 4th of January.” The 
reason he can refresh his memory on that is that he was very 
61 busy at the time and had just straightened out the year’s 
accounts when she came to the office—he had just gotten up 
from the typewriter, and knows it was “somewhere within that date.” 
Witness went out and got Mr. Buroughs, and then introduced Miss 
Chambers to him. Witness remained in the room and heard the 
whole conversation. Miss Chambers said she had been to Baltimore 
and had come up to try to settle Willie’s troubles with Mr. Buroughs. 
She said it worried her a great deal and said they would like to see 
it settled up in some way or other. She knew her brother had been 
under arrest or she would not have come,—and she admitted that 
she knew that, and had come to settle the account and have her 
brother released on the bond he was held under. 

“Q. What did she say about the bond? A. Why, she said that 
she knew, or that Bill had told her, that Mr. Buroughs would settle 
for $1,700, and she would give her personal note—not personal note, 
but give a mortgage, or whatever you call it, judgment on some 
property she had down there. And Mr. Buroughs really tried to 
persuade her from doing it.” 

Mr. Buroughs said to her “Don’t you pay his debts. T believe that 
Bill, either Bill or his wife, has the money to pay them. Why should 
you worry about his debts?” Miss Chambers talked a great deal about 
"trouble in the family, and that Bill’s boy had gone in business in 
the grandfather’s stable, and she wanted to help Bill along for the 
boy’s sake. 

Mr. Chambers agreed with witness in Mr. Lester’s office that 
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$2,707.50 was the correct amount that he owed, and wdtness showed 

im the memorandum. It wras on the second occasion that Mr. 

Chambers said those people had paid and he had collected the 
money. 

“Q, When had the amount of $1,700 been fixed? A. Why it 
was previous to my going down there, you know. I went down to 

get the settlement out of Bill with the wife’s endorsement on the 
notes.” 

Cross-examined: 

Mr. Buroughs tried to dissuade Miss Chambers from giving a 

°n. her . property, saying “Don’t you pay this. I believe 
that Bill or his wife has the money that is due me/’ Miss Chambers 
said she wanted to fix it up, because it was a trouble to her and she 
wanted to see the nephew get along and get the trouble away with, 
ohe said she had been worried. 

Q. Did she look like she had been. A. Well, she looked as 
though she was sorry about Bill. 

(Question repeated.) A. Well, anybody would look worried to 
have a brother in that predicament, you know 7 . 

J ust ans ^ er m Y question whether she did or not? A. 
62 She looked slightly. 

Q,. Only slightly? A. Only slightly.” 

Mr Buroughs told her, when she said she wanted to do it, “Don’t 
you do it, and she said she wanted to do it, and he also told her 
u* a single woman and I don’t think you ought to assume 
this debt on your ow r n shoulders.” Miss Chambers then said that 
her brother had an equity and that she would not lose ih-that her 
brother had money coming in every month that he would give her. 

Buroughs then told her to go home and think verv seriously 
about it and not to do it unless she saw fit, and, if she saw fit, to do it, 
Q-ud, if she did not, not to do it, and advised her to first see w T hether 
her brother and his w r ife could not do it. Mr. Buroughs did not tell 
her, to witness knowledge, that he w T ould not drop the criminal 
prosecution without any security being given. He told her to think 
aoout it and see if she could not get it fixed up some other w r av. 

Mr. Lester was present w T hen witness told Mr. Chambers in Mr. 
Jeter’s _ of fi ce that Mr * troughs could get Mr. Chambers criminally 
if he didn t pay. Mr. Lester had nothing to say about that—he was 
merely listening, witness supposes. Witness told Mr. Chambers 
that because Mr. Buroughs had told witness that. Mr. Buroughs 
first suggested that thought after he found out that Mr. Chambers 
had lied about the equity in his father’s estate.” 

Witness found out on the 13th day of August that Mr. Chambers 
was misleading things. Before that witness trusted him implicitly. 
Fixes the day of August 13th in his mind by remembering that 
attorney Joseph McCullom, of Philadelphia, w 7 rote a letter of intro¬ 
duction to Mr. Loving, and Mr. Loving recommended Mr. Lester 
and witness then went to Mr. Lester. For two months before that 
witness thought Mr. Chambers was all right. 

Mr. Buroughs and Mr. Chambers were not in partnership. The 
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horses were consigned to Washington as the property of John M. 
Buroughs, and the money was to be returned as soon as it was gotten 
by Mr. Chambers to Mr. Buroughs at the Philadelphia office. Mr. 
Chambers had no inerest except that, at his end of the deal, he got 
half of what they made—whatever the horses brought less expenses. 

If there were net losses to share, Mr. Chambers shared half 
63 of them also. There were profits up to some first few months 
and then there were losses; but the whole account showed a 
slight profit—“If we had gotten this $2,707.50 we would have made 
money.” Cannot tell what the net profit of the whole enterprise 
was. 

“Q. And how did you arrive at this $2,707.50? A. That is what 
was not accounted for; that is what he didn't turn money in for. 

Q. Plow do you know that? A. Because it is on the books. 

Q. What books? A. Books at the Philadelphia office. 

Q. You haven’t got them here? A. No. He acknowledged the 
debts. 

Q. Who put them on the books? A. I did. 

Q. Where did you get them from? A. Why, from Mr. Cham¬ 
bers. 

Q. From Mr. Chambers? A. Yes, from Mr. Chambers.” 

Every week Mr. Chambers would come up from Washington— 
where Mr. Chambers was in business—to Philadelphia, and witness 
would ask him where that horse was and where this account or that 
account was. and he said he couldn’t tell. Witness does not know 
that the horses which he says Mr. Chambers didn’t account for died 
in Washington during a hot spell. Knows that Mr. Chambers re¬ 
ported the horses as being on hand all the time up to the time the 
account was closed, September 12, 1913. 

Nothing was due by Mr. Chambers, to witness’ knowledge, in July 
1912. He is certain about that—as certain as he is about every¬ 
thing else he has testified to. 

Don’t know whether he wrote a letter on July 30, 1912 to Mr. 
Chambers—may have written twenty letters at that time—can’t 
recollect writing one to Mr. Chambers. (Over objection by defend¬ 
ants’ attorney, solely as to its materiality, witness identified and 
plaintiff's attorney put in evidence the following letter, then ex¬ 
hibited to him, which witness testified he wrote to Mr. Chambers: 

“The ‘Sell-Em* Stables, 

John M. Buroughs, Proprietor. 

Philadelphia, July 30th, ’12. 

W. H. Chambers. 

Friend Bill : Thirty days over contract date now and I think I 
ought to be paid for those horses. I thought to see you before you 
went away and I am now going to give you 10 days to settle up and 
if all accounts in full are not settled at that time I am going to go 
to law and I will certainly collect same or there will be something 
doing that you will not like. I paid out over $1,000# down the 
street for horses for you and I have just about got that back now. 
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These people ought not to owe you that money as I know as much 
about contract business as anyone. 

Whatever horses you have down there I want you to ship up to 
me positively. 

64 If you had lost this money I would not have thought 
anything of it but I know that you have made plenty and 

your account does not show it. This is" final. 

Yours, &c., 

JOHN M. BUROUGHS, 
Per ALTHOUSE.”) 

Witness wrote that letter at the dictation of Mr. Buroughs. 

In reply to the Court, witness said: 

Guesses, it was about the 1st of August that witness first ascer¬ 
tained that Mr. Chambers was indebted to Mr. Buroughs. It may 
have been the 1st of July, or it may have been later. 

M itness’ first visit to Mr. Lester’s office was on August 12. Mr. 
Chambers had told Mr. Buroughs about having an equity in the 
estate, and Mr. Buroughs told witness, and witness came down to see 
as to this equity. Asked to shite approximately when Mr. Buroughs 
told him, replied that on his first visit on the 12th of August it was 
not the matter of the equity, but Mr. Buroughs thought Mr. Cham¬ 
bers was not turning the money in fast enough for the horses, and 
witness came down and looked over the ground to see where the 
horses were and whether the accounts could be collected. Then be¬ 
tween that and October Mr. Chambers came to Philadelphia and 
they agreed to settle. On his visit of August 12th witness did not 
find out anything. Mr. Chambers was with him, and they simply 
rode around. Witness wanted to see where these things were, but 
Mr. Chambers didn’t show him where anything was and he got no 
information. 

Witness’ next visit to Washington was about October 5th. Witr 
ness had then ascertained what the alleged indebtedness amounted 
to, and they had agreed to settle before that for $1,700—Mr. Cham¬ 
bers and Mr. Buroughs had agreed, and Mr. Chambers spoke about 
the equity he had from his father s estate and wanted to give his 
note. The agreement to settle for $1,700 was reached just a few 
days before this visit in October. Mr. Chambers wanted to give his 
personal note for the $1,700, secured by an equity he had in his 
father s estate. It was to find out whether there was an equity or not 
that witness went to Washington, and he found out there was not. 
Witness returned to Philadelphia after that visit, and the fol- 

65 lowing week, he supposes, or maybe the following day—he 
has no recollection as to how long—Mr. Chambers came to 

Philadelphia to see Mr. Buroughs. It was on witness’ last visit to 
Washington that he told Mr. Chambers that unless there was a settle¬ 
ment of the indebtedness Mr. Buroughs would have to collect the ac¬ 
count in another way. 

The horses were to remain the property of Mr. Buroughs until 
they were settled for at Philadelphia. Mr. Buroughs was to give 
Mr. Chambers all the horses he wanted to fill certain contracts. Wit- 




__ t chambers VS. 
FLORENCE L. 


FLORENCE ^ 

,- u^a The loss or pront 

*. not know ho. ■S.“»“ •KtJV.t'S 
S split »P f *»• ,he 'is’. JS Borough® hod 

as*-cst£“A^,is-2rts?i 

CSTA Soull bo rnjd'^nh;™ Sns ^ 

profits, replied < Buroughs at all, 

-r^hon n ■grisuzsuz * 8,1 -* ' 

Redirect. 

Bv Mr. Lester: r lowing the method 

Identifies the ^^^Teld-the original of which paper as 
in which the horses were ilJuQe 5th) 1911. 

come lost— District of Colum- 

I hereby certify^ oU cont^njhe paS g « 

^Vcomr'ut'by me f Ph&pbja, Su^ghs 

[ i,n M. Buroughs of the L 1 m<j by t \ ie said >oh h bad in 

mules'having beenfu^ub ^ contracts,^ha l t0 the 

Tor the purpose «f J^the future to furnish J^ hewunto set my 

feS of Hundr ^ ZT 

hand and seal t 

’T&se®*- . - bv sb . ctamto m 

66 

compared wor hftVe a copy, t>°n t, of the original 
copy was made mord to^ , f he expected to get d ^ H 90 
J the original. >> as ^ an( \ answered, no, um 

i“‘5®S£tt{3 2S SSSSttf Aft 

Witness is shown S . t hen asked t< ...nlied “August 
to which he had testified.V^Vster’s office, and he repi^ p 

(witness) first earn® - letter of intrf^ u ' itness then said 

bim (SSn.“ in rfiTX’wo™ « d* .nd 

added “I 1 S ot y 


JOHN M. BURROUGHS ET AL. 


47 


The arrangement between Mr. Buroughs and Mr. Chambers in¬ 
cluded all horses and mules coming down. The horses were de¬ 
livered to Mr. Chambers at the stable in Philadelphia. Mr. Cham¬ 
bers selected them. 

Re-cross: 

Mi. Chambers had the privilege of going through Mr. Buroughs’ 
stable and helping himself. 

Q. And he would get on the train and take them on back with 
him. A. No, he wouldn’t ride with the horses. 

Q. Well, what was done with the horses? A. They were put in 
the freight-car and shipped. 

Q. \\ ho would put them in? A. The boys down to the yard 
would put them in. 

Q. Your people would ship them to Washington? A. Why he 
would hire boys to take them down there. 

Q. Who would? A. Mr. Chambers. He saw that boys took 
them down there. 

Q. Who paid the boys? A. Paid out of the office. 

Q. So that Mr. Chambers didn’t really ship the horses; your office 
shipped the horses to Mr. Chambers, isn’t that the fact? A. To Mr. 
Chambers; it may be any place. 

Q. Yes; addressed to Mr. Chambers? A. Yes.” 

It was previous to October 4th or 5th that Mr. Chambers and Mr 
Buroughs reached an agreement for $1,700. Witness knew it be¬ 
cause Mr. Chambers told him so at different times—probably half a 
dozen times—in the office. Mr. Chambers was talking about mak¬ 
ing this settlement all the time at different times. Would not have 
gone to Washington if Mr. Buroughs and Mr. Chambers had not 
reached an agreement. Mr. Chambers told me they had. 

Sometimes Chambers would draw expense money out of the Phila¬ 
delphia office. Sometimes, very often, Mr. Buroughs prepaid the 
freight on the horses in Philadelphia; and Mr. Chambers told witness 
at different times that he (Mr. Chambers) was a government 
67 contractor and that there were no feed bills—that the govern¬ 
ment was keeping the horses and feeding them. 

John M. Buroughs (one of the defendants) testified: 
i -i n Phil a d e lphia, an d first saw Miss Chambers (the 

plaintiff) in Philadelphia, in his private office, in the first week after 
the first of the year 1913—“should judge from the 2nd to the 4th” 
of January. Mr. Althouse, witness’ clerk, introduced her, and was 
present at the conversation with her. Witness had never seen her 
before. Witness was very busy at the time, and Miss Chambers said 
she came up to fix that case for Willie—that Willie was a black sheep 
and the other boy a nice fellow, and all that. Finally she said she 
would give some property she had in Washington and fix the thing 
up all right. She said she was not married and only had that prop¬ 
erty, and witness told her she was a very foolish woman to assume a 
debt for a brother—that Mr. Chambers or his wife should do that 
that she had no business to do a thing like that at all. After talk- 
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ness does not know how the horses were billed. The loss or profit 
was split up every month. Mr. Boroughs’ claim against Mr. Cham¬ 
bers was not for Mr. Buroughs’ share of the profits, but was for horses 
and accounts unaccounted for to Mr. Buroughs. Mr. Buroughs had 
his own money in the horses all the time. Mr. Chambers was to 
send back the full amount received from a horse, and whatever the 
profit was would appear at the end of the month and would be split 
between them. Could not send to Mr. Chambers his (Mr. Cham¬ 
bers’) share of the profits, but it would be credited to him and left 
to accumulate against possible losses. Asked if Mr. Chambers got 
profits, replied “He got credit for what he had; he didn’t have 
enough.” 

“Q. Then he never received any money from Mr. Buroughs at all, 
directly I mean? A. Yes, occasionally he would get money. Yes, 
he received money, yes, often.” 

Redirect. 

Bv Mr. Lester: 

Identifies the following as true copy of paper showing the method 
in which the horses were held—the original of which paper has be¬ 
come lost— 

“June 5th, 1911. 

I hereby certify that all monies due me by the District of Colum¬ 
bia for horses or mules delivered by me on a contract in the past or 
any contract by me in the future is monies due and belonging to 
John M. Buroughs of the City of Philadelphia, Pa. said horses or 
mules having been furnished to me by the said John M. Buroughs 
for the purpose of fulfilling any and all contracts, that I have had in 
the past or may have in the future to furnish horses or mules to the 
District of Columbia. In witness whereof I have hereunto set my 
hand and seal this fifth dav of June, Nineteen Hundred & Eleven. 

Witness-: 

E. D. ALTHOUSE. 

WALTER L. DEAMER.” 

The original of that paper was signed by Mr. Chambers in 
66 witness’ presence as subscribing witness, and this copy was 

compared word by word by witness and Mr. Deamer. The 
copy was made in order to have a copy. Don’t know what became 
of the original. Was asked if he expected to get rid of the original 
when the copy was prepared, and answered, no. that he made it so 
that it could be compared at any time, he supposes. 

Witness is shown the original letter of introduction to Mr. Loving 
to which he had testified, and is then asked to state the date when he 
(witness) first came to Mr. Lester’s office, and he replied “August 
12th.” Asked *the date of the letter of introduction from Joseph P. 
McCullom (hereinafter in record) of October 1st, witness then said 
that he couldn’t have come to Mr. Lester’s office before that date, and 
added “I guess I got my dates kind of twisted.” 
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The arrangement between Mr. Buroughs and Mr. Chambers in¬ 
cluded all horses and mules coming down. The horses were de¬ 
livered to Mr. Chambers at the stable in Philadelphia. Mr. Cham¬ 
bers selected them. 

Re-cross: 

Air. Chambers had the privilege of going through Air. Buroughs’ 
stable and helping himself. 

Q* And lie would get on the train and take them on back with 
him. A. No, he wouldn’t ride with the horses. 

Q. Well, what was done with the horses? A. They were put in 
the freight-car and shipped. 

Q. Who w r ould put them in? A. The boys down to the vard 
would put them in. * 

Q. Your people would ship them to Washington? A. Why, he 
would hire boys to take them down there. 

Q. Who would? A. Mr. Chambers. He saw that boys took 
them down there. 

Q. Who paid the boys? A. Paid out of the office. 

Q. So that Air. Chambers didn’t really ship the horses; your office 
shipped the horses to Air. Chambers, isn’t that the fact? A. To Mr. 
Chambers; it may be any place. 

Q. Yes; addressed to Air. Chambers? A. Yes.” 

It was pie\ ious to October 4th or oth that Air. Chambers and Mr 
Buroughs reached an agreement for $1,700. Witness knew it be^ 
cause Air. Chambers told him so at different times—probably half a 
dozen times—in the office. Mr. Chambers was talking about mak¬ 
ing this settlement all the time at different times. Would not have 
gone to Washington if Air. Buroughs and Mr. Chambers had not 
reached an agreement. Air. Chambers told me they had. 

Sometimes Chambers would draw expense money out of the Phila¬ 
delphia office. Sometimes, very often, Air. Buroughs prepaid the 
freight on the horses in Philadelphia; and Mr. Chambers told witness 
at different times that he (Air. Chambers) was a government 
67 contractor and that there were no feed bills—that the govern¬ 
ment was keeping the horses and feeding them. 

John M. Buroughs (one of the defendants) testified: 
i .^Philadelphia, and first saw Miss Chambers (the 

plaintiff) in Philadelphia, in his private office, in the first week after 
the first of the year 1913—“should judge from the 2nd to the 4th” 
of January. Air. Althouse, witness’ clerk, introduced her, and was 
present at the conversation with her. Witness had never seen her 
before. Witness was very busy at the time, and Miss Chambers said 
she came up to fix that case for Willie—that Willie was a black sheep 
and the other boy a nice fellow, and all that. Finally she said she 
would give some property she had in Washington and fix the thing 
up all right. She said she was not married and only had that prop- 
®rfy> and witness told her she was a very foolish woman to assume a 
debt for a brother—that Air. Chambers or his wife should do that 
that she had no business to do a thing like that at all. After talk- 
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ing a while, she said she wouldn’t lose by it—that her brother had a 
little equity in a property, and that she would get it back a little at 
a time—that she was not losing. She never set any amount what¬ 
ever. She told witness a lot about family troubles which would not 
do any good here. 

“Q. What, if anything, did she say about having knowledge of 
his having been arrested? A. Why, she told me that—why, to be 
conscientious about this, I don’t remember. 

Q. Did she at that time know that he had been arrested, or not, 
do you know? A. She must have known that. 

Q. Well, did she say anything that leads you to say that she 
must have known? A. Well, she said that she wanted to fix this 
thing up—yes, she did; she said that Billy had been arrested. In 
fact, I suppose she knew that he had been arrested or she would not 
have come there. 

Q. Yes, but you do not recollect, then, whether or not she said 
anything about the arrest? A. No, I don’t. 

Q. You assume that she knew it by coming there? A. Yes, sir, I 
don’t know. 

Q. What, if anything, did you say that you would do for her, or 
that she should do, or that Chambers should do? A. I didn’t have 
any conversation about that at all.” 

The only instructions he gave her was as she was going out of the 
office, he said “You go home and consider that a whole lot before you 
do a thing like this. You are a single woman and you have got to 
look after yourself, and if I was you l would consider that.” 

Witness never referred Miss Chambers to Mr. Lester. She 
68 said she was going to Baltimore, he thinks, and the next day 
or the day after he thinks it was, she came back and called at 
witness’ residence early in the morning. Witness’ wife went to the 
door. Witness was not out of bed yet; but he got up and came down, 
and Miss Chambers said she wanted to fix this up—she wanted to get 
it off her mind—and she said something about giving a note or some¬ 
thing. Witness told her that his father-in-law had been given a 
power of attorney and would attend to all that: and in the meantime 
she sat there and kept telling witness her troubles. Witness told her 
she had better not do this—that he didn’t want her to get into any 
trouble for him (witness). Then she said she would come back, 
and she went out, and as she was going witness put his hand on her 
shoulder and said “Now, you go home and think that over carefully 
before you do anything like this.” She replied, “Well, now, I wiil 
get it back, lie has got some equity in property and I will get it 
back.” 

The next time he saw Miss Chambers was about 14 days after¬ 
wards at his house in Philadelphia, and Mr. Chambers was with 
her, and they said they wanted to nx that case up. Witness said 
“I don’t attend to that myself. My father-in-law is upstairs and I 
will get him down.” His father-in-law came down and they fixed 
it. Don’t know what conversation took place. His father-in-law 
went in there and made the arrangements, and there was not any 
conversation at all. Witness was present when the arrangements 
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ju.-t the date when this occurred—cannot approximate it—don’t 

know what part of the year-thinks it was.in the summer of 19l£L 

it was just before his clerk came down to Washington 

stein, t 

sixrii'rr.z; 0 ,ien - *• & 

7—2824a 
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Witness’ adviser is himself. Ilis legal adviser is Joseph P. Mc- 
Cullum. Mr. Eisenbrown is witness’ adviser as far as his family 
affairs are concerned. 

“Q. Who is your legal adviser in regard to this Chambers matter? 
A. My own adviser; I had him arrested on my own accord. 

Q. Well, was not Mr. Eisenbrown your legal adviser in 
70 connection with this Chambers matter? A. No, sir. 

Q. Well, then, why did you bring him down and have 
him talk with Miss Chambers, and Mr. Chambers on the occasion 
when they came there to Philadelphia? A. Well, he does all that. 
I didn’t understand you. lie does all that for me. I never do any¬ 
thing without consulting my father-in-law.” 

He consulted Mr. Eisenbrown before swearing out the warrant 
against Mr. Chambers, and he said it was all right to swear it out. 

Identifies the following letter as one which he dictated to Mr. 
Althouse to be sent to Mr. Chambers: 


“Philadelphia, Nov. 4th, ’12. 


W. H. Chambers, Washington, D. C. 


Dear Sir: I have been waiting long enough for you to make 
satisfactory settlement and you had better come up and arrange 
matters. 


If you do not come up I shall certainly send for you. I have 
given you ample time to show vour side of the matter and a n get¬ 
ting rather tired of this waiting business. 

Yours, &c., 

JNO. M. BUROUGHS.” 


Had no conversation with Mr. Eisenbrown about that letter. Asked 
what he intended by the language “If you do not come up I shall 
certainly send for you,” the Court ruled that the language was not 
ambiguous, and prohibited the giving of an answer to the question; 
whereupon plaintiff’s attorney excepted, and said exception was 
duly noted upon the minutes of the court. 

Asked what he meant by the language, in his letter of July 30, 
1912, “I will certainly collect same or there will be something doing 
that you will not like,” witness answered: 

“A. I thought that 1 would have him arrested and make him ac¬ 
count for these horses that he had down here, the $2,700. 

Q. That is what you meant by it, is it? A. Yes, sir. 

Q, To make him account? A. Yes, sir. 

Q. How make him? A. By having him arrested.” 

Witness was not present when the criminal charge against Mr. 
Chambers was finally dismissed. Mr. Eisenbrown attended to that— 
had charge of the matter for witness—and told witness that Mr. 
Chambers asked for the postponement of the trial and also told wit¬ 
ness of the final dismissal of the prosecution. Witness was not 
present on either occasion. 

(Thereupon defendants’ attorney read in evidence the letter dated 
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OctoW 1, 1912, from Joseph P. McCulIum to Mr. Loving, read- 

“Lucas P. Loving, Esq., Attorney and Counselor-at-Law, Ac. 

Dear Sir: This will be handed to vou by Mr Edward Althnnco 
bookkeeper for my client, John M. Boroughs, of thif citv who hafa 
claim against William Chambers of Washington, D C 

71 M\„ Altho »? e will explain the facts fully to you. Mr. 

1 CTiamb^s is, I understand, willing to make an assignment 
to Mr. Buroughs of all his (Chambers) interest in an estate 
P™ cess of settlement in Washington. 

,-nill.il y0U i,'" d] y , take ^e necessary steps to protect Mr. Buroughs’ 

recorded, and oblige' 6 PaperS prepared ’ executed and 

Yours truly, 

JOSEPH P. McCULLUM.” 

William Eisenbrown (one of the defendants) testified: 

Is Magistrate of Court No. 6 of the Countv of PhiladelDbia and 
has held that office since April, 1885. miiaaeiphia, and 

First saw Miss Chambers (the plaintiff) on January 18 1913 
at witness residence m Philadelphia, Mr. Buroughs, Mr. William 

stflir^ Tnrl*^ 8nd i Chanlb J ers "’ere present. Witness was up- 
stairs. and was asked to come down, and when he came down Mr 

San^m ietB 18 , KU and Miss Ch «™be re , and they 

want to . ettle that affair of ours, and they offer me $1 700. What 

can Idoor what shall T do?” Witness told him that if he wanted 

to settle it he had a perfect right to do so,—saving to him that it 

uas a misdemeanor and could be settled at any time. “Then they 

aid to me that they wanted to give me a note for $1,700 in settle- 

n T': f *!"* ( ' ase - y f iss Chambers then told witness that she had 

p i'nn ln "i asb ' n “J on - clear of incumbrance, assessed at $3,000 
or $3,500, and said she would give a note on that property. Wit- 
ness said: All right, if you will give a confessed judgment note 
with a waiver attached on that property so that it can be entered 
up m W ashington D. C., and a lien placed upon that property 

faSW • f i’ r M ii Bur ? ush , s -” There are .i "figment Suites 

in Philadelphia which when entered are a lien on the property of 

would a K« r ‘ lt , nes? ta,d h . er that a judgment note for one year 
would be satisfactory, but witness never heard anything said about 

allowing her to pay $40 a month until it was paid, nor did he hear 

anything said about Mr. Chambers repaving her. At the end of 

“.T in Washington, and she offered 
to give him $480, but he refused to accept that. She said that was 

onh'^thW > fh t ’ v!'a W ' tne !f told her she was mistaken—that the 
onl\ thing they had agreed upon was that the note was to be paid 

in a year. She then said: “Well, I can’t pay it. and I will have 

to either get the money out of the building associaion or borrow the 

money:! haven’t got the money.” Witness then told her sheTould 

have the whole month of February to get the money. 
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72 Before swearing out the warrant, Mr. Buroughs came to 
witness and wanted to swear it out before him, but witness 

told him he would have to go to another magistrate; that he would 
not sit in judgment upon any case wherein his own family are in¬ 
terested. The warrant was in Judge Gorman’s name and was issued 
by him. Witness had nothing to do with the issuing of the warrant. 

“Q. Was your writing on any warrant issued or any paper issued 
in that ease? A. No, sir.” 

lie had nothing to do with the continuance, of the case other than 
to ask the Judge to continue it to a time specified. Witness and 
the young man who had charge of Judge Gorman’s papers have 
endeavored to find the papers in the case, but have been unable to 
locate them. Judge Gorman has l)een elected to a higher court 
The papers should be in the court of the magistrate who issued the 
warrant. The warrant in this case should he in Judge Gorman’s 
court. 

On the morning of Deceml>er 24, 1912, an officer told witness that 
William IT. Chambers was back in the cell room and wanted to see 
him. Witness told the officer to bring him in, and he was brought 
into the private part of the hearing room. Mr. Chambers asked 
witness to see Mr. Buroughs and get him there, whereupon witness 
telephoned to Mr. Buroughs and he came down and had a talk 
with Mr. Chambers. Mr. Chambers said “I know that I have got 
that money, and I know that T can make it good to you if you will 
only give me time to do so.” Mr. Chambers admitted at all times 
owing Mr. Buroughs that money, and when he called with his sister 
said not a word about not owing it. He said in witness’ office the 
day witness went his bond after he had been locked up over night, 
“If T can only get a chance to fix this up and pay this off and stop 
the proceedings.” and asked me to have the case continued for a 
short time. Witness then talked with Judge Gorman, and he con¬ 
tinued the hearing to January 8th. Mr. Chambers was crying while 
witness was talking to him. Witness has had many thousands of 
people before him, but has never seen any man so distressed as he 
was on that occasion, and he appealed to witness’ sympathy and 
that is the reason witness went security for him. Witness knew 
that he could get a bail piece at any time and bring him 

73 in. Witness was not afraid of losing money. Witness at¬ 
tended to the final dismissal of the case before Judge Gor¬ 
man, who passed upon it, witness asking for the dismissal at Mr. 
Buroughs’ request. 

The word “arrest” was not used in witness’ presence during the 
conversation with Miss Chambers, nor was anything said about a 
warrant having been issued. 

Cross-examined: 

Last saw Miss Chambers on Saturday, January 18, 1913. Is 
most sure that it was that date, as sure as anything can be except¬ 
ing death and taxes. Don’t think Miss Chambers was in town on 
Sunday, January 26th. 
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The criminal proceeding against Mr. Chambers was finally dis- 

ZTirAT 7 a’ 191 ?• , ft had been continued from Jan- 
uary 8th to 28th and on the latter date was withdrawn discon- 

SSW Mifchtz; ,h * ««"»• “>• 

s "i 1 *? =.'S SC7S* K5ES 

security**^ thr ° URh "' ,tness - IIe instructed Mr. Lester to obtain the 

».* Intis' :«st, s 

Mr. Lester: If the Court please, there ought not to be anv 
pretense that this defendant either did it or authorized it I did if 
acting for Miss Chambers, the defendant in that case Neither the 
defendant Boroughs nor the defendant Eisenbrown had the slight- 

todoit” ^ ° f '°' V " "’ aS done ’ nor did the - v authorize me directly 
a mistake 9011 ex P lained his denial by saying that it was 

inS 1 e°Ci S tv th TLnl < i he ^ e0rdS ° f P r ? SeCU * ion8 in Philadelphia are kept 

in the C t K Th? 3re k u Pt , m ‘l ie District -Attorney’s office 
t J a " ^ iere are no books of entry of warrants issued 

Is posmve that a warrant when returned stays in the magistrates 
court, «hich is not a court of record, and does not go to the District 
Attorney s office. The records in the District Attorney’s office onlv 
show the names of people who have been held for indfetment £ 

74 Chambers Has held for hearing but not for indictment. The 
^ magistrate had not reached that point. 

, , Witness did not pay any attention at all to Miss Cham¬ 

bers condition—as to her nerves and general state. 

Redirect: 

Tlie warrant charged Mr. Chambers with a misdemeanor by 

r f K U < f n ^^ ,VerUn f 1° and / or his own use and embezzling ujf 
nards of $-,/o0, or whatever the amount was it stated, of moneys 
belonging to John M. Buroughs. moneys 

orbv n Mr a Lster U ' er ** CSSe Was Written b y wit ness 

as follows^ letter Written ^ liim on ma gistrate , s letter-heading 

Wharton E. Lester, Esq. ‘‘P™™nA, Jan. 21, 1913. 

Dear Sir: In reference to the case of Mr. Chambers, his sister 
was in Philada. last Saturday, and when she was informed the case 
of her Brother \V m. Chambers was continued until Jan. 28, ’13 
she informed John M. Buroughs that she would settle the matter of 
the claim $1,700 00 before Jan. 28, T3. If she calls on you will 
you kindly attend to the matter, and safeguard Mr. Buroughs in 
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every way possible, as Mr. Buroughs will leave the matter in your 
hands, by doing so you will oblige 
Respct. Yours, 

JOHN M. BUROUGHS, 

Per WM. EISENBROWN, 

Att’y-in-Fact” 

Also identifies letter written by him on Mr. Buroughs’ letter¬ 
heading as follows: 

“Philadelphia, Jan. 26, ’13. 

Wharton E. Lester, Esq. 

Dear Sir: Mr. Chambers and his sister ira* here this evening, 
and Mr. Buroughs agreed to take a judgment note for $1,700.00 
payable one year after date, as Miss Chambers said she owned a 
property clear of all incumbrances. Will you please make out such 
a note, and have the same entered up, so that it will be a lien on 
said property, then send the note and amt. of money laid out and 
also your bill and I will remit the same. 

Rescpt. Yours, 

JOHN M. BUROUGHS, 

Per WM. EISENBROWN, 

A tt’y-in-Fact.” 


75 William Eisenbrown, recalled, testified: 

At the conference held in Philadelphia when witness, Mr. 
Buroughs, Miss Chambers and Mr. Chambers were present. Mr. Bor¬ 
oughs, in introducing witness to Miss Chambers, said they were there 
for the purpose of settling the case for $1,700. That was all that 
was said about the case. Nothing was said questioning that Mr. 
Chambers owed Mr. Buroughs money. 

Lucas P. Loving testified: 

Member of the bar of this Court. Met plaintiff in Mr. Lester’s 
office. Mr. Lester called him in, introduced him to Miss Chambers, 
and stated that he was closing a matter that had come through wit¬ 
ness’ office, that he had advised Miss Chambers against the settle¬ 
ment. and, in order to explain the matter to witness, he read a letter 
(dated January 27, 1913, already in evidence) to witness and to 
Miss Chambers. Miss Chambers didn’t say anything—didn’t ex¬ 
press any dissatisfaction. Nothing was said about her having a 
lawyer. Witness was asked to identify Miss Chambers’ signature 
to her plea, which he did.. He understood what it was, and Miss 
Chambers also understood it. 

Wharton E. Lester testified: 

Is a member of the bar. 

Saw Mr. Chambers in witness’ office on two occasions in October, 
1912. Saw the plaintiff at witness’ office on three occasions in Jan¬ 
uary, 1913. Never heard from either of them any claim or intima¬ 
tion of any partnership existing between Mr. Buroughs and Mr. 


JOHN M. BURROUGHS ET AL. 


55 


Chambers never heard that intimated until he saw it in the bill in 
viiis case. 

I"™"?, 0 ! \ h , e interviews did he hear any question raised as to 
the fact that Mr. Chambers owed Mr. Buroughs money or the 

amount first time he heard that questioned was in the bill in this 
case. 

q J'lmo a . t f €1 ' fir f , c , am ? to . wi ! ness ’ attention about October 2nd or 
3rd, 1912, through Mr. Loving s office. Mr. Althouse called, accom- 

pained by Mr Chambers, and brought the letter from Mr. 

• °fPh P; McCullum already in evidence. Mr. Althouse 
stated that their object in coming was simply to put in proper 
form security in the nature of an assignment of Mr. Chambers’m- 

h/nted SO ti, 6S d-d ‘u SeCU , re Mr ‘ Burou gLs a debt of $1,700 which 
he Iht They dldn t make any explanation to witness as to what 
the debt was. He made inquiries and found all they wanted was 
the n latter secured and he did not care to go into details. Mr. 
Chambers was very vague about the security that was to be given 
and requested witness to telephone to his sister, who, he said, had the 
matter in charge as trustee. Witness telephoned to her, inquiring 
sim ply the nature of the interest, in order to procure the proper form 
of security for the $1,700, and learned that it was a matter inT 
Probate Court, No. 18,173. Witness went to the Probate Court and 
investigated the case, returned to his office and told Mr. Althouse 
and Mr. Chambers that no assignment could be given in that case 
because Mr. Chambers had already made an assignment to Homing 
of a certain amount and another assignment to Mr. Chambers’ wife 
of the balance. Mr. Chambers stated that he would get his wife to 
re-assign that to him, or else to give security direct, and that he either 
had gotten rid or could get rid of the Horning matter. Mr Cham¬ 
bers left with the understanding that he was to get his wife to either 
gi\e that interest as security or re-assign it to him so that he could 
do so. 1 ntil then he knew nothing of the details of the claim, but 
| "“VP’y to see that the security was in proper form. Mr Cham¬ 
bers said lie would have to get his wife in a good humor or some- 

5 °{, t . l 1 lat sort . 10 Sf her to re-assign the interest conveyed to her 
Mr. Althouse stayed after Mr. Chambers left. Within a week or 
* C- Althouse and Mr. Chamliers again came to witness’ 
office—Mr. Althouse coming first. Mr. Chambers said he had not 
gotten his wife to re-assign but would do so later. Then Mr Alt¬ 
house, having previously told witness matters connected with the 
transaction, produced a memorandum, and asked Mr. Chambers 
some questions Mr. Altbouse said to Mr. Chambers: “Well now 

r!lVZ%lT t v§ ,Ven US this Security ’ 1 want *«> And out some'more 
these facts. Here is a statement of the horses given to you ” Tt 

amounted to about $2,700 as witness recalls. Mr. Althouse then 
77 ?? d " Sow ’ ], names °f these people you say owe you 

n 18 r n T 1 l\ r : Chamh f™ had told Mr. Althouse, accord 
ing to what Althouse said to Chambers, that these neonle 

owed him the money and he had not been able to collect it. P Mr 
Chambers would not give him the names, and finally Mr. Althouse 
said, I want to see these people and I am going to see them today.” 
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Finally Mr. Chambers said “There is no use seeing these people; 
they have paid me the money.” Then it was that Mr. Althouse 
said “You have been lying to me all the time” or something like 
that, and gave some intimation of some prosecution—witness does 
not remember the language at all. Witness then testified: 

“And Chambers admitted that he had gotten that money, which 
he agreed was this $1,700, ‘and I am going to give it to you.’ And 
he left there with the understanding again that he was going to have 
his wife reassign this interest, and he was going to give it to Mr. 
Buroughs as security for the amount, as we had agreed upon, as 
$1,700, this $2,700, I understood, being the exact cost of the horses, 
no part of it being commissions or profits over and above what he 
had gotten. 

By Mr. Sullivan: 

Q. You understood from what? A. From what they said right 
there. Mr. Althouse had a memorandum or paper in his hand of 
the money, and that amounted, as 1 recollect, to some $2,700. 
Chambers admitted that he had received it. 

They left, and witness heard nothing more until in January. It 
had passed from his control. He had had no communication with 
his client in the meanwhile. Mr. J. William Shea was present, as 
Mr. Chambers* attorney, during part of the second interview. 

“Then the next thing to take place was in January. My recollec¬ 
tion is in full accord with Miss Chambers’ statement that she first 
saw Mr. Buroughs about immediately after the 4th of January, but 
Miss Chambers had not seen me at that time, and she had not com¬ 
municated with me in any manner whatsoever. Miss Chambers, her 
sister Mrs. Van Fleet, whose name 1 had forgotten, and Mr. Cham¬ 
bers’ wife, came to see me first on January 13th. I am not guessing 
at that date. I received a telephone message saying that Miss 
Chambers wanted to make an appointment with me, and I made an 
appointment with her for Monday, the 13th of January, at 2 o’clock; 
and I carried then, as I do now, a little diary just for engagements, 
and I made that memorandum in the diary for two o’clock on that 
day.” 

(The diary referred to was not called for, or tendered.) Witness 
had never met the ladies before that date, January 13, 1913, and 
they introduced themselves and told witness that Mr. Chambers had 
been arrested over in Philadelphia. Witness had received no com¬ 
munication from his client since October, and didn’t know what had 
been done or anything connected with it. Miss Chambers told wit¬ 
ness she had been over to Philadelphia to see Mr. Buroughs, 
78 and had seen him, and had arranged to give the security that 
Mr. Chambers had in his father’s estate, and that his wife 
was there present to say that she was willing to make the assignment 
back to her husband; so that he could have that security. Then, 
for the first time, it became incumbent upon witness to see what the 
security was. 

“I am not guessing at the date of plaintiff’s visit, for I wrote Mr. 
Buroughs on January 13th, and said reading: ‘In the matter of your 
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oUn.,.g, iM Mr. Ch^bm, hi. wife md ^ „„ m< 

produced,^.. fob’™!'’ Ca,led for the ori P“al letter, which was then 

Wife anVtm *tin c™M ^“odm ^ ISTth!' P 1 “ mbe “' «a 

Chambers was indebted to his wife foriLL,.* j Tt 8ee ™? that Mr. 
her. The value of anything conveyed to hor^ and Save this to secure 
the property consists of a ifvery stable'and V 8 ^ ery do ! lbt , ful > because 
$10,000 exists, and I am told\hat iV d J and on wh ich a trust of 

l 1 ’ 0 ^ 0 m,lst ^ paid to each of five Watees Md’tif'Vt th ' S tn ' St 
divided among six people nno nf eg ? lees a™ the balance to be 

that all over and above $15 000 is ^ e ^ r ' This nieans 

. 80 ^at you would get one-sixth of such on a^ong six people, 

verv small, if anting P WhlCh to .T y ™ in * » 
and oblige. * ** let me hear from you without delay, 

Yours very truly, 

WHARTON E. LESTER, 

Of it. A. Thatls something e uXrwrite m That? 0 ^ ° n -| the foot 

randum of Judge Eisenbrown’s.” It. rea d : h * a penci1 memo ~ 
5,000.”' hambers ha - s a Property in her own name clear valued 

interviewLand on^ie e same°date°as wbtaess JUR !, precedin S the first 
appointment with witness, and whoeve/ealled^Otn^'dTl ^ ? ake an 
any message to the effect that Mr rh 8 k 'Y , es , s dld n °t receive 
Philadelphia or that he might asweStt" ^ arrested ™ 
Nothing of that sort took pta“ M^'(&?“* ( th , e ‘ r °phle was. 
that occasion that she had been to see Mr a ,Y lbers , told witness on 

S'" ,h., this security b, giv„ „ STnt £? bthK 

Mr “s; <• ■?«»•>»* 

79 she said that her husband owTlT was made to her and 

'»»«;»» fl nd wtviTit Insecure her' ^ «• 

•bicf^S't d0 JE *» - 1tn«, 

later Miss Chambers called again and ™1d !w’ . T , len , a week or so 
see Mr. Buroughs the second t me and 1*1 sh u ’] ad ^ over to 

hi » 4 of b.“ •* *• “ io «*» 

ladies* that mS obfSV^ 8 in ? erv | ew wit h these three 

for her husband. She said that she was'nnf seourit y 


mm, i aian i Delieve in wnmon -& ngni; 

d. lna j-g.. w.„id JMCM.'S? SfiSffS 
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was doing perfectly right. My recollection now is, although 1 had 
forgotten it, that she told me there was a trust on one piece of her 
property, but I made no inquiry as to the value of the property she 
had, because she said she would not go her husband’s security, and I 
thought she was doing right; so that I didn’t know; she may have 
had a trust on it, and the equity may have been more than sufficient 
to secure this debt, concerning which I had no knowledge.” 

The letter of January 13, 1013 was written on the day of its date. 

On the occasion of Miss Chambers’ second call, she said she had 
been to see Mr. Buroughs again. She said she was going to give her 
own real estate as security, she wanted to give a judgment note. Wit¬ 
ness explained to her that that could be done in Philadelphia, but 
not in this District—that there was one of two things that she could 
do. either to give a deed of trust to secure her notes or confess judg¬ 
ment which would be a lien on her land. She said her brother had 
an income from the estate, and that it was perfectly safe for her to 
do this, as he would repay her. She was extremely anxious that her 
brother should not know anything about it, saying that if he did 
she might have trouble in collecting from him. 

“I advised her against doing it at all, giving any security what¬ 
ever. I had believed, from what I had been told, that Chambers him¬ 
self had the money. She insisted, however, that she wanted to do it, 
because she would get it from her brother; that she and her sister, 
Mrs Van Fleet, were the executors of this estate, and they had the 
control and thev would not lose. She said that her brother would 
pav her $40 a month. I told her in that case it would be better by 
far for her to get monev from a building association where she could 
pav $40 a month, but if she got a straight loan or gave a judgment 
there would he the full amount due at a certain time; whereas, 
80 if she was in the building association,, she would be able to 
pav so much a month, or she could pay $40 a month, what¬ 
ever she could, and it would he far better for her to get it from a 
buildin" association, and that her brother could pav her so much a 
month.^ I told her that l represented a building association, and I 
could get her the monev if the security was there. I didn’t tell her 
I could get it in two day's; I told her I could get it in two weeks. And 
she left me with that understanding, and that she would sign an ap¬ 
plication for the loan of $l,/00 on that property. 

Witness next received a letter from Miss Chambers, as follows: 

“Baltimore, Jan. 22nd, 1913. 


Mr. Lester. 

Dear Sir: Mr. Buroughs, very kindly, consented to accept the 
securitv that I have been able to offer him, and I will return to 
Washington in time to settle this matter the first of the week. 

With sincere appreciation of Mr. Buroughs’ consideration of me 
and your courtesy to my sisters and myself, I am 

Very respectfully, FLORENCE L. CHAMBERS.” 


Witness next saw Miss Chambers on the 27th of January. She 
said she had been to see Mr. Buroughs the third time, and had seen 
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Mr Eisenbrown, and insisted that she was to give a judgment note, a 
note that was to be a lien on her real estate. Witness told her she 
must be mistaken, that she could give a note secured by real estate 
or an ordinary judgment. She said Mr. Buroughs had agreed to 
wait for her a year—not $40 per month—but to wait a year. Wit- 
ness told her that if he had done that he would without doubt carry 
out his agreement, but that witness was not willing to enter any stay 
of execution. \V ltnass explained fully to her what the judgment 
would be. On the second occasion witness asked if she had a lawyer 
and advised her to get one; told her he would prefer not to attend to 
the matter. She said she did not need any attorney; that she wanted 
to secure this money to Mr. Buroughs and she said she didn’t want 
am body to know it. On this third occasion, January 27th, she 
finally decided that she wanted a judgment taken by confession, 
which would be a lien hut would not lie executed for a year. 
81 \\ it ness cal ed Mr. Loving in and told him the entire transac- 

i a ,v° n throughout, and that he had advised Miss Chambers not 
to do this, but she insisted upon doing it, and had advised her to 

it 8 ''® a , T' Ver an . d she dldnt " ant one ; that, as the matter had come 
through him, witness wanted him to know what was being done 

W itness also wanted Miss Chandlers to thoroughly understand and 
tor Mr. Loving to explain everything further to her. Miss Cham- 
bers was there throughout that conversation with Mr Loving Wit- 

^rr 0 M- the r^ tter . 0f htnuary 27th, already in evidence, which he 
gaie to Miss Chambers, and which is in accordance with what he 

r? ld , er - " e , al . s ° Save her a copy of the declaration and a copy of 

mem lt’,T hlCh i Mr - Lo '; ln , s wl tnessed. lie told her he took the ,udg- 
ment because she insisted upon it. It was contrary to his advice- 

that if she was going to do anything of the sort it would be far better 

[Zj Wr ° m et t le mone y froni a building association, where her 
brother could repay it in the amounts that he told her he could pay. 
trie told her there was nothing to prevent execution except Mr Bur¬ 
oughs promise; that lie had received a letter from Mr. Eisenbrown 

for ^Z m K g / n ! U h ?T id that h t was to a judgment note 
! u- 7 1 °°' -l )Ut Was wa ! t for a > Tea L the letter from Mr. Eisenbrown 
to which witness referred hemg the letter of January 26/13 alreadv 
copied herein and produced at the close of BuroughV Re-Direct ex¬ 
amination. He either read that letter to Miss Chambers or told her 
ot its contents. A\ ltness responded to that letter under date of Janu- 
ai ?< ^ i ’ 1913, by letter to Mr. Eisenbrown, reading: 

*‘I have yours of January 26th, and can only regret that you made 
arrangements with Miss Chambers as indicated by your letter. I 
had arranged for her to borrow the monev on her property and to 
pay in cash, which would have been far better for her as well as for 
Mr. Buroughs. 

M e have no such thing as a ‘judgment note’, such as is in use in 
your otate, and her note unsecured by deed of trust would simply be 
her personal obligation, without security of any sort. I had ex¬ 
plained this to her, and told her that it would either be necessary for 
her to give a deed of trust to secure the note or else to confess judg¬ 
ment now for the amount agreed upon. To this latter she has con¬ 
sented, with the understanding that Mr. Buroughs will not under- 












60 


FLORENCE L. CHAMBERS VS. 


take to enforce the judgment for a year. The judgment itself is a 
lien upon all of her property, which she informs me is clear. I have 
prepared the papers and filed suit and hope to obtain the judgment 
tomorrow morning, which judgment, when obtained, is good for 
twelve years and is a lien on all real property in the defendant’s 
name. 

82 This is not so good as the cash, but I consider Mr. Buroughs 
secured. The court costs, which I have paid, were $10.00. 

This matter came through Mr. Ixning, in this building, to whom 
Mr. Buroughs was referred and who happened to be out the day his 
representative called. Therefore I attended to the matter for him.” 

Mrs. Chambers had told him the assignment to her by her hus¬ 
band was for actual money, not a mere gift to her. Witness never 
told Mrs. Chambers anything about the amount Mr. Chambers owed 
Mr. Buroughs being enormous, but he did tell her that he didn’t 
know what it was. Mrs. Chambers said that she already knew that 
they had agreed upon $1,700—she said that when she first came to 
witness’ office. Witness did not say to any of them that women 
had to put up for men. lie advised that women ought not to put 
up for men. He didn’t say that the penitentiary would make a man 
of Mr. Chambers; he didn't believe it and don’t believe it, and has 
never believed that any man was made a man by going to the peni¬ 
tentiary, and never made any such statement to anybody at any 
time. 

On the first visit of Miss Chambers, the conversation related al¬ 
together to the interest of her brother in his father’s estate which 
was offered as security, until Miss Chambers talked about giving 
security. Witness had not investigated the security offered. Didn’t 
tell her that her brother had embezzled money, and didn’t tell any 
of them that. He simply told them that Mr. Chambers had ad¬ 
mitted in his presence having collected money for these horses that 
he had not accounted for. They left without making any settle¬ 
ment. Witness had to pass upon the security first and take instruc¬ 
tions. Miss Chambers always insisted that witness should not let 
her brother know anything about her transactions, and witness sup¬ 
posed that her brother didn’t know anything about what she was 
doing. He so reported to his clients. (Plaintiff’s attorney there¬ 
upon called for the letter, and witness said: 

“I probably ought not to have said that I reported to my client 
that Mr. Chambers should not know about that. 

The Court: Well, were you referring to this letter? 

The Witness: Yes, sir. Now I produce it at his request.”) 

Plaintiff's attorney offered the letter, so produced, in evidence, as 
follows: 

83 “January 25th, 1913. 

Hon: William Eisenbrown, City Hall, Philadelphia, Pa.: 

My Dear Sir: Miss Chambers was in, relative to her brother’s 
matter and said that she had seen Mr. Buroughs, who had agreed 
to accept a proposition which she made, but when you were here 
you insisted that I should pass on the security, and I cannot recom- 
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mend the security she has offered, for tho’ it might pay out, it also 
might not, and I have told her that it would be better for her to 
boiTow the $1,700.00 and she has agreed to do so. I have already 
made application for this money and would like for you to carry 
over the proceedings there for a period of two weeks, for the money 
cannot be had in less time. y 

Please tell Mr. Burroughs that I have agreed that Mr. Chambers 
shall never know this money was paid. In fact, it will not be 
paid. Mr. Buroughs will be given cash under this arrangement to 
secure him payments, for Mr. Chambers’ sister wishes to compel her 
brother to repay her m monthly instalments, and I am very glad to 
do anything I can to assist, her in recovering from him. 

1 lease let me hear from you at once, and oblige 
Yours very truly, 

WHARTON E. LESTER.” 


Witness advised Miss Chambers to borrow monev onlv in the 
sense that if she were giving security that it would be much better 
tor her to borrow the money than to give a judgment; he told her 
that she was very foolish to do it by way of judgment or any other 
v\ay. He also told her that in Mr. Loving’s presence. 

First learned of Mr. Chambers’ arrest when Miss Chambers and 
the other two ladies told him at his office on January 13, 1913. 

Cross-examined : 

The words “the proceedings there” appearing in the last-quoted 
letter referred to the criminal proceedings in Philadelphia against 
Mr. Chambers. Miss Chambers had told witness that hearing had 
been hxed for early in January and had gone over to the latter part 

of January. He first learned of the arrest from Miss Chambers and 
her sister. 

Asked whether he has any letter or copy of letter between Janu¬ 
ary loth and January 25th, responded “If I have I didn’t consider 
it important. If you want me to look through my files I will do so.” 
Had ne\er seen Mr. Lisenbrown or Mr. Buroughs before 
writing letter of January 13. Asked to produce any other 
letter to or by witness—either original or copy—witness 
looked through his files, and produced the following two letters: 


“January 23rd, 1913. 

Hon. William Eisenbrown, City Hall, Philadelphia, Pa. 

Dear Sir: I have yours of January 21st, and am this day in 
receipt of a letter from Miss Chambers stating that before the week 
rolls around they will comply w T ith my request in safe-guarding Mr. 
Buroughs, to the end that he will receive $1,700.00 in settlement 
of the claim against Mr. Chambers. 

Very truly, 


WHARTON E. LESTER.” 
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“January 25th, 1913. 

Mr. John M. Buroughs, 3809 Market St., Philadelphia, Pa. 

Dear Sir: I am this day writing Judge Eisenbrown relative to 
your matter, concerning which we talked when he was in the city. 
Won’t you please see him, so that I may have immediate instruc¬ 
tions? I am urging the raising of cash, but if it is done it will be 
with the understanding that we are not to let Mr. Chambers know 
that any settlement has been made. In fact, the sister is not calling 
it a settlement and wants to compel Mr. Chambers to repay her, an 
object I shall be very glad to assist her in, if it meets with your 
approval. 

Very truly, 

WHARTON E. LESTER.” 

“Q. What did you say to her, if anything, as to what would hap¬ 
pen to these criminal proceedings in Pennsylvania if a settlement 
were made? A. Nothing whatever. I didn’t have anything to do 
with the institution of these proceedings and knew nothing about 
them, and had no control over them, and attempted to do do noth¬ 
ing excepting to induce my clients to carry it over until such time 
as it could be seen if a settlement was to be made. 

Q. Why did you do that? A. Why did I carry it over—induce 

them to carry it over? 

Q. Yes; why did you advise them to carry it over? A. Because 

thev asked me to. ... 

Q. Who asked you? A. Miss Chambers. My recollection is, al¬ 
though I don’t know about this, that the matter over there was set 
for some time early in January, and that it was carried over to the 
28th. In writing this letter, when 1 asked them to carry it over 
two weeks, I didn't recall at all that it had been set at any earlier 
date, but I don’t know. 

Q. But you do remember that Miss Chambers asked you to have 
the proceedings carried over for two weeks? A. I can’t say that. 

Q. You just said so, didn’t you? A. No; I assume so. 

Q. And that is your best recollection ? A. \ es; she wanted the 
matter over there stayed until she could settle it up. 

Q. That is vour recollection, isn’t it { A. I have no distinct 
recoilection of it. 1 am merely assuming that because of what was 

d °Asked when he first heard from Miss Chambers, witness said: 
the first time he ever had communication with the house was when 
Mr Chambers was in his office in October, the next time was the 
morning of the 13th, recalled to his recollection because he 
85 made a memorandum in his diary of that time; apart from 
that his recollection was that they wanted to see him that 
day that they called him in the morning (consulting something 
in his hand, said January 13tli, 1913, was on Monday). It is Ins 
recollection that she called him that morning. It is possible that 
she called him Saturday and made the engagement, but he thinks 
she came the dav she made the engagement. He was told over the 
phone that Miss Chambers wanted to make an appointment to see 
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ment at ^ °^ QG ' The °^ ect the ca ^ was to make an appoint- 

Is very sure that in October 1912 Mr. Althouse produced some 
paper m witness’ office and told Mr. Chambers that his shortages 
amounted to something in the neighborhood of $2,700 Thev said 
they had agreed to compromise for $1,700. Don’t recall that Mr 
Chambers admitted the figure $2,700 as amount of shortage, but 
he admitted that he had collected this money. Mr. Althouse ac¬ 
cused Mr. Chambers of lying about the collections and Mr. Cham¬ 
bers admitted that he had lied and said the people had paid him 

and it was useless to see them, and then wanted to talk about noth¬ 
ing except a settlement for $1,700. 

“Q, Was that before or after the suggestion of criminal proceed¬ 
ings was made? A. Oh, that was on the first day; thev were to 
accept the $1,700 when I didn’t know a thing about what the mat. 
ters were. Even the attorney from Philadelphia writes me they had 
already agreed to settle, and all they want is security. That is all 
^aa () ro that first day, was to pass upon the way of securing the 
*I,/00. I knew nothing as to the details. I wrote on the paper 
at the time the figures “1,700” simply in order that I could pre- 
pare whatever papers were necessary for the security.” 

Redirect: 


Remembers the call by Mrs. Chambers alone just after the visit 
by the three ladies. She had declined to give security herself, and 
she came back very shortly after the first visit. Is very positive 
that he never saw plaintiff before January 13, 1914, and that he 
said nothing over the phone to her or her sister about her brother 
bemg under arrest; is very positive of that because he did not know 

it Had had no communication whatever with his client since Oc¬ 
tober previous. 


Defendants’ counsel then offered in evidence certain laws of the 

State of 1 ennsylvania, but the Court said that it would take iudicial 
notice of such laws. 


86 Plaintiffs Evidence in Rebuttal. 

William H. Chambers, recalled, testified: 

W as ne\ er taken before Magistrate Gorman. Never appeared in 
any court at any time in connection with the matter. He never exe- 
cuted or gave, either orally or by signature, any bond following 
the night of his incarceration. No papers were required, and no¬ 
body administered any oath or recognizance or kind to him 

On no occasion did Mr. Althouse tell him in Mr. Lester’s office 
that here is a list of the accounts or memorandum showing witness 
to be short an amount of money not accounted for,—did not show 
him any list of accounts in Mr. Lester’s office at any time. 

(Thereupon, plaintiff s attorney offered to prove by the witness 
and by putting in evidence the original statements of account them- 
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seivcs dated, respectively, August 31 and Sept. 27, 1912, which 
plaintiffs attorney tendered, that on Aug. 31, 1912 defendant 
uroughs rendered a statement to Mr. Chambers showing that the 

«Qfto°r?i S °/ ea £i h them 1 on the ful1 accounts up to that time was 
rzr 1 Mr - Broughs and $389.52 for Mr. Chambers, and 
further that on Sept. 2/, 1902, the defendant Buroughs rendered 
to Mr. Chambers a further statement, and being the final statement 
of account showing that the total loss at that time to Mr. Cham- 
bers was $39.26 and the total loss to Mr. Buroughs $39.26. Plain- 
tin s attorney made a separate offer of proof respecting the separate 
statements; whereupon defendants’ counsel objected in each instance 
that it was not proper rebuttal evidence, and further that it was 
offered at a time when the witnesses who could explain it and dis¬ 
pute it (Althouse and defendant Buroughs) have left the court and 
the jurisdiction, though present on the previous dav of the trial 
, Th ® : “ T1 ? e phjection is sustained. It is not proper re- 

i t. ta J: To the exclusion of the evidence offered in each instance, 

plaintiffs attorney thereupon took separate exceptions, and said 
separate exceptions were duly noted on the minutes of the Court ) 

t xNeVer ™° n any occaslon did witness admit to Mr. Althouse Mr. 
Lester, Mr. Buroughs or Mr. Eisenbrowm, that he was short in his 
accounts any sum of money. He did talk to Mr. Buroughs about 
some of the horses dying before witness could get them to the fire 
department, but ne\er had any talk about his having anv of Mr 
Buroughs’ money. 
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The foregoing statement of the evidence and bill of ex- 

r * fi eptl o°n^ ? Ue ’ fJPP 1 ® 1 ®. and properly prepared, is by the 
Court, this _0th day of May, 1915, now* for then, signed and sealed 
and made a part of the record. 

F. L. SIDDONS, Justice, [seal.] 


Endorsed 0 n cover: District of Columbia Supreme Court No 
. „ Floren f e . L Chambers, appellant, vs. .John M. Burroughs 
et al. Court of Appeals, District of Columbia. Filed Mav 20 1915 
Henry W. Hodges, clerk. v ’ 
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STATEMENT OF THE CASE. 

Miss Florence L. Chambers appeals to this Court 
from a decree of the Supreme Court of the District 
of Columbia, dismissing a bill in equity brought by 
her to obtain relief against a judgment at law which 
she had confessed under a belief, induced by ap¬ 
pellees, that she would thereby save her brother, Wil¬ 
liam H. Chambers, from being sent to the penitentiary 
in threatened criminal proceedings in Philadelphia. 
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During, and prior to, July, 1912, W illiam H. Cham¬ 
bers (a horse-dealer in W ashington) had some busi¬ 
ness dealings with appellee Buroughs (a horse-dealer 
in Philadelphia), whereby Chambers would receive 
from Buroughs certain horses and sell them in Wash¬ 
ington, remitting the proceeds to Buroughs at Phila- 
dephia, the profits and losses of the enterprise to be 
shared equally between Buroughs and Chambers (Rec. 

44 )- 

On July 30, 1912, Buroughs wrote Chambers 
claiming that Chambers had not remitted all moneys 
due from horses sold, and threatening: 

“I am now going to give you 10 days to 
settle up and if all accounts in full are not 
settled at that time I am going to go to law 
and I will certainlv collect same or there will 
he something doing that you will not like” 
(Rec. 44 - 5 )* 

Buroughs testified he meant by that phrase: 

“A. I thought that I would have him ar¬ 
rested and make him account for these horses 
that he had down here, the $2,700. 

Q. That is what you meant by it, is it? A. 
Yes, sir. 

Q. To make him account? A. Yes, sir. 

Q. How make him? A. By hazing him ar¬ 
rested” (Rec. 50). 

Burough’s bookkeeper (Althouse) came to Wash¬ 
ington some time in August or October, 1912, (the 
time is not fixed with certainty) (Rec. 45), for the 
purpose of finding out whether Chambers had any 
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equity in his father's estate that he could assign over 
to Buroughs. Althouse testified: 

It was to find out whether there was an 
equity or not that witness went to Washington, 
and he found out there ivas not” (Rec. 45). 

Attorney Lester was employed in October, 1912, 
by Buroughs to draft whatever papers might be 
necessary to assign to Burroughs any equity that 
Chambers might have in his father’s estate, but 
Attorney Lester ascertained that Chambers had no 
equity in his father's estate, an assignment having 
been already given to Horning for a certain amount, 
and an assignment to Chamber’s wife of the balance 
(Rec. 55 )- The assignment to Chambers’ wife had 
taken place August 4, 1911 (Rec. 36), (long prior to 
any claim by Buroughs against Chambers), and, fur¬ 
thermore, after fully investigating the matter, Bur¬ 
oughs’ said attorney, Lester, reported that the equity 
in Chambers’ father’s estate assigned by Chambers to 
his wife was “very small, if anything” (Rec. 57). 
Again, it was established that the assignment to 
Chambers’ wife of such equity, if any, of Chambers in 
his father s estate was made for a valuable consider¬ 
ation, namely: For twenty years Chambers had oc¬ 
cupied, without paying any rent, a house bought by 
his wife six months after their marriage with money 
her father had left her, and Chambers had told her that 
“if he ever had anything he would give it to her,” and 
so it was that Chambers made said assignment to 
her (Rec. 39). 
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In October, 1912, after both Althouse and Attorney 
Lester had looked into the equity of Chambers in his 
father’s estate “and we found that it was no good’’ 
(testimony of Althouse, Rec. 42), Althouse stated to 
Chambers (in the office of Attorney Lester and in his 
presence and hearing): 

“ ‘\\ ell, Rill, I guess we will have to collect 
these accounts another way,’ and Mr. Cham¬ 
bers asked, ‘In what other way?’ Witness 
(Althouse) said ‘I think John (John 

Buroughs) will get at you criminally’” (Rec 
42). 

Althouse further testified that Buroughs “had told 
him (witness) that” (Rec. 42). Attorney Lester ad¬ 
mitted on the stand that Althouse gave to Chambers 
in his presence some intimation of some prosecution" 
(Rec. 56). 

Thereafter, on November 4, 1912, Ruroughs wrote 
Chambers: 

“I have been waiting long enough for you 
to make satisfactory settlement and you had 
better come up and arrange matters. 

If you do not come up I shall certainly send 
for you" (Rec. 50). 

Buroughs was asked on the stand by appellant’s 
attorney what he meant by this last sentence, but 
the Court below refused to permit the question to 
be answered, holding the language to be unambigu¬ 
ous, to which ruling appellant excepted (Rec. 50). 

This series of threats to use the criminal process 
of Philadelphia as “another way” of collecting these 


claimed accounts from Chambers culminated on De¬ 
cember 22; I9 i2 (Rec. 49), in Buroughs’ swearing 
t a warrant in the Magistrate’s Court of Philadel¬ 
phia charging Chambers with the embezzlement of 
upwards of $2,700 (testimony of appellee Eisenbrown 
fa her-m-law and adviser of Buroughs, and a Phila¬ 
delphia Magistrate, Rec. 53). Buroughs testified that 
he swore out the warrant before Magistrate Gorman, 
and not before Magistrate Eisenbrown, his own 

* er '"Y aw ( Rec - 49 ), but Chambers recognized and 
identified Eisenbrown’s handwriting upon the paper 
shown to him when he was arrested (Rec. 33) and 
us testimony as to such handwriting is not denied by 
anyone, but, instead, the original papers have all dis¬ 
appeared (Testimony of George E. Sullivan, Rec. 
40-1, confirmed by Eisenbrown’s testimony, Rec. 32) 
On the day following the issuance of the warrant 
emg twodays before Christmas, a detective from 
hiladelphia appeared in Washington about 7 o’clock 
m the evening to take Chambers away under the war- 
rant (without any requisition papers). Detectives 
Carter and Burlingame (of the Washington detective 
office) told Chambers that he need not go back to 
hiladelphia unless he wanted to, but could get a law¬ 
yer, to which Chambers replied: “I haven’t done 
anything; I haven’t stolen anything, and I will <r 0 
,o Philadelphia." Chambers Then drove upS 
h.s home with the Philadelphia detective, told his wife 

the im P t0 Phl . lade 'P hia a little business, and 

arr vin?ti a l WUh the detective f °r Philadelphia, 

. " ? Ut 12 °’ d ° ck at ni ? ht - T he detec¬ 

tive, at Chambers request, then called up Magistrate 
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Eisenbrovvn on the telephone to see if Chambers could 
not he allowed to go to a hotel and come down to see 
him in the morning, to which Eisenbrown replied that 
Chambers should he held. Thereupon Chambers was 
locked up over night. The next morning (the day 
before Christmas) Eisenbrown came to the cell door, 
(Eisenbrown, however, testified that Chambers was 
brought before him from the cell-room at Chambers’ 
request, Rec. 52), and said “Rill, it looks pretty bad 
for you to be in there," and asked “Have you got 
anybody to go your bond?" Chambers replied: “No, 
sir, I don’t know anybody to go my bond. Can’t you 
get Mr. Buroughs here to see me?" Eisenbrown re¬ 
plied that he would get Buroughs down, and in about 
an hour and a half later Buroughs appeared and took 
Chambers over to Magistrate Eisenbrown’s office, al¬ 
lowed him to wash at the washstand there, and then 
said “the Judge is going your bond and you can go 
home." Buroughs then walked down Chestnut Street 
with Chambers and bought two cameras for Buroughs’ 
little children, after which Buroughs asked Chambers 
if he had any money, and finding he had not, gave him 
some and told him to go home and come back Thurs¬ 
day. Chambers went home, and came back again to 
see Buroughs at his home in Philadelphia as directed, 
and told Buroughs that he was no further advanced 
than when he was there first, and also told him “We 
lost money on those horses and there is nothing- for 

o 

me to do," to which Buroughs replied: “Well, you 
go ahead home and see what you can do, and come 
back again" (Rec. 33-4). Chambers was never taken 
before Magistrate Gorman; never appeared in any 
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Court at any time in connection with the matter; never 
executed or gave, either orally or by signature, 'an^ 
bond following the night of his incarceration; and 
nobody administered any oath or recognizance or bond 
to him (Rec. 63). 

During the time that Althouse and Attorney Lester 
were looking into the equity of Chambers in his 
father s estate (which they ascertained to be “no good” 
Rec. 42), Attorney Lester called up, by telephone, 
Mrs. Van Fleet (Chambers’ married sister), who was 
an executrix of Chambers’ father’s estate, and asked 
what interest Chambers had in his father’s estate, 
telling her that it was a matter of business (Testimony 
of Mrs. Van Fleet, Rec. 17; Testimony of Chambers, 
R ec - 35 ; Testimony of Attorney Lester, Rec. 55). On 
January 13, 1913, Mrs. Van Fleet called up Attorney 
Lester on the telephone, and asked him what was the 
matter of business about which he had previously 
telephoned her, to which he replied: “I may as well 
tell you; your brother is under arrest” (Testimony 
of Mrs. Van Fleet, Rec. 17; Date is fixed by testimony 
of Lester, Rec. 56, who, however, claimed that noth¬ 
ing was said over the ’phone except to make an ap¬ 
pointment to see Miss Chambers at 2 o’clock P. M.). 
Mrs. Van Fleet had become worried by her brother’s 
sudden trips to Philadelphia and suspected that Les¬ 
ter’s “matter of business” about which he had pre¬ 
viously telephoned might explain it, and it was for 
that reason that she called him up on the telephone 
on that day. (This item of evidence was excluded by 
the Court below, as immaterial, to which action ap¬ 
pellant excepted, Rec. 19). On the afternoon of the 


Cross-examined by Lester, Miss Chambers testified: 

“Did not know at the time of her first visit 
to Mr. Lester the object of it, other than that 
Mr. Lester had told her sister over the tele¬ 
phone that her brother was under arrest. That 
was the first witness knew of it. Before that 
witness had not been to see Mr. Buroughs. 
Asked whether on that first visit Mr. Lester 
did not sav to her that she was the first to tell 

j 

him of her brother's arrest, she answered: 

“‘No, sir: you told my sister that my 
brother was under arrest; the information 
that we received in this case came from 
you' " (Rec. 32). 

Mrs. Chambers testified that her husband had been 
to Philadelphia hastily twice and didn’t say why he 
went, and was worried and troubled (Rec. 37), and 
the day she and her two sisters-in-law went to see 
Lester she understood that Lester had telephoned to 
Mrs. Van Fleet that witness' husband was arrested 
( Rec. 38). Mrs. Chambers further testified that Les¬ 
ter told them the penitentiary was good enough for 
“the man,” pictured him as a criminal, and said: 

“You know that Mr. Chambers was in the 
horse business with Mr. Buroughs, and he has 
lost money, oh, an enormous sum; I couldn’t 
tell you ladies how much; it is a great deal more 
than my client is willing to take, which is 
$1,700 to settle the matter” (Rec. 38). 

She further said that Lester’s statements upset 
them terribly and they “were all to pieces” (Rec. 
38). Cross-examined by Lester, Mrs. Cham- 




bers testified that her husband had not told her of any 
arrest and that Mrs. Van Fleet was the first one to 
tell her, saying that Mr. Lester had told her over the 
telephone (Rec. 39), and that they went immediately 
to Lester's office, as soon as he had told Mrs. Van 
Fleet over the 'phone, to know about the particulars 
(Rec. 40). 

Lester testified that when the three ladies called 
to see him for the first time on January 13, 1913— 

‘"they introduced themselves and told witness 
that Mr. Chambers had been arrested over in 
Philadelphia. Witness had received no com¬ 
munication from his client since October, and 
didn't know what had been done or anything 
connected with it. Miss Chambers told witness 
she had been over to Philadelphia to see Mr. 
Buroughs, and had seen him, and had arranged 
to give the security that Mr. Chambers had in 
his father's estate, and that his wife was there 
present to say that she was willing to make 
the assignment back to her husband; so that 
he could have that security” (Rec. 56). 

Lester further testified: 

“On the first visit of Miss Chambers, the con¬ 
versation related altogether to the interest of 
her brother in his father’s estate which was 
offered as security, until Miss Chambers talked 
about giving security. Witness had not in¬ 
vestigated the security offered. Didn’t tell her 
that her brother had embezzled money and 
didn’t tell 'any of them that. He simply told 
them that Mr. Chambers had admittted in his 
presence having collected money for these 
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horses that he had not accounted for. They 
left without making any settlement” (Rec. 60). 

He further denied having told Mrs. Chambers that 
the amount her husband owed Buroughs was enor¬ 
mous, though he did tell her “that he didn't know what 
it was,” 'and testified that Mrs. Chambers told him 
that she already knew that her husband and Buroughs 
had agreed upon $1,700 (Rec. 60). He further testi¬ 
fied that he did not say to any of the ladies that women 
had to put up for men, but he “advised that women 
ought not to put up for men” (Rec. 60). 

The sharp conflict between the testimony of these 
ladies, on the one hand, that they first learned of 
Chambers’ arrest from Lester and his testimony, on 
the other, that he first learned of such arrest from 
them, is of a similar character with the sharp con¬ 
flict between Miss Chambers’ testimony that before 
their said visit to Lester's office she had not been to 
see Buroughs (Rec. 32), and Lester's testimony that 
Miss Chambers then told him that she had been over 
to Philadelphia to see Buroughs and had seen him 
(Rec. 56). The last-named conflict appears to be 
explained away by a letter of January 13, 1913 (the 
day of the interview), written by Lester to Buroughs 
commencing— 

“In the matter of your claim against Mr. 
Chambers, his wife and two sisters called on me 
today”-(Rec. 57). 

and making no allusion whatever to Miss Chambers 
having been over to Philadelphia to see Buroughs,— 





thus showing that Lester is mistaken in his recollec¬ 
tion, because it is not reasonable to suppose that Les¬ 
ter s letter would have failed to mention the fact had 
it been a fact. The ladies’ testimony as to how they 
happened to call on Lester, in advance of any of them 
having seen Buroughs, is further corroborated by 
Buroughs’ admission that he “never referred Miss 
Chambers to Mr. Lester” (Rec. 48). 

Lester’s above letter of January 13, 1913 to 
Buroughs alone enabled him to fix the exact date when 
the ladies first called on Lester. The ladies were un¬ 
able to fix it positively. Mrs. Van Fleet (testifying 
more than two years after the occurrence) thought 
it was between Christmas and New Year’s (Rec. 
17). Mrs. Chambers thought it was “the first part 
of January” (Rec. 37). Miss Chambers testified, 
“Well, the exact date I could not tell you” (Rec. 19) ; 
Just at Christmas time” (Rec. 19)* Cross-examined 
by Lester, Miss Chambers further testified: 

Q. I want you to fix the first time you came 
to my office as definitely as you can. A. Well, 
that would be impossible. 

Q. You say it is impossible to say when you 
were first at my office? A. Yes, sir, because I 
don’t know -anything about the dates. 

Q. V ell, let’s see how near you can come to 
it. Was it before Christmas, 1912? A. It was 
in the vicinity of Christmas week, 1912. 

Q. What am I to understand by 'Christmas 
week ?’ A. Well, the week that Christmas Day 
came in. 

Q. W ell, does that mean the week between 
Christmas and New Year’s? A. The first time 
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th&t I came to your office, if I am not mistaken, 
was before Christmas, but that I won't be sure 
of. 

Q. And w ho came with you ? A. My sister 
and my sister-in-law. 

Q. Do you know when it w r as that your 
brother was arrested? A. I don't. 

0 . It is your impression that that was be¬ 
fore Christmas? A. Yes, sir. 

O. Your recollection is that it w^as before 
Christmas? A. I have no recollection, Mr. 
Lester, of the time I was in your office. 

Q. W!as it before New Year’s? A. I could 
not state the date; that would be impossible for 
me to state that date, for I don't know what 
date it w r as. 

O. Was it before New Year's? A. If I am 
not mistaken, it was before New r Year’s; I 
won’t be sure. 

Q. You are not sure that it was before 
New Year’s? A. No, sir. 

Q. Or are you sure it was in January? A. 
The first time I came to your office—no, I am 
not sure it was not in January. 

O. Are vou sure it w^as in Tanuary? A. 
No7 

Q. It might be February. A. It w r as not 
February; it might have been the last of De¬ 
cember or it might have been the first of Janu¬ 
ary” (Rec. 26-7). 

Further cross-examined by Lester, Miss Cham¬ 
bers testified that it was “a.fter January 4th” that 
she went to see Mr. Buroughs, and that “prior to 
that visit to Mr. Lester she had not been to see Mr. 
Buroughs ” (Rec. 27). To add to the evident difficulty 
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of the ladies in fixing the exact date of their visit 

to him (which date is definitely fixed by Lester’s 

own letter as Jan. 13th), Lester then asked Miss 
Chambers: 

“ 0 . Then it was before January 4th that 
you saw me? A. Yes, sir.” (Rec. 27). 

Miss Chambers further testified: 

'‘Cannot state just exactly the number of 
da} s aftei she saw Mr. Lester before she 
went to see Mr. Buroughs, but it was only 
a few days after she saw Mr. Lester that 
she went to see Mr. Buroughs” (Rec. 27). 

The Court below, however, stated in its written 
opinion (Rec. 12) that Miss Chambers had inter¬ 
viewed Buroughs before the ladies’ first call on 
Lester, and fixed the date of her first call on 
Buroughs as "January 4” (R ec . 12). In fixing 
January 4 as the date of Miss Chambers’ first call 
on Boroughs, the Court below evidently relied, not 
on the foregoing evidence, but on the testimony of 
Althouse (Buroughs’ bookkeeper) : 

That was on about the—very early in 
January—anywhere between the 2nd and 
4th of January” (Rec. 42). 

said witness later on admitting, in connection with 
other dates which he was shown to have erred in 
fixing, I guess I got my dates) kind of twisted” 
(Rec. 46) ; or the Court below may have relied upon 
the testimony of Buroughs himself that he first saw 
Miss Chambers, he “should judge ” "from the 2nd to 
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anything” (Rec. 57). Said letter was turned over to 
Eisenbrown, who noted on it: 

“Mrs. Chambers has a property in her own 
name clear valued 5,ooo. ,, (Rec. 57). 

After that letter, Eisenbrown came to Washing¬ 
ton to see Lester (Rec. 57). 

A few days after Miss Chambers saw Lester 
(which was Jan. 13th), she called on Buroughs in 
Philadelphia. (Rec. 27). She had not then seen her 
brother or had any talk with him at all (Rec. 20). 
She was telephoned for by an aunt in Baltimore, 
whose husband had just died, and before returning 
to Washington from Baltimore she went to Phila¬ 
delphia and called at Buroughs’ office (Rec. 20). 
Miss Chambers testified concerning her conversa¬ 
tion at Buroughs’ office: 

“Witness asked Mr. Buroughs what was 
the trouble between him and her brother, 
and he replied that her brother was under 
arrest for using his money, embezzling it, 
and that he did not know how much money, 
but would settle for $1,700. She said to Mr. 
Buroughs that he was in partners with her 
brother and ought to share losses as he had 
profits. He said he must have the money or 
security for the money for the loss of horses 
that he and witness’ brother had been deal¬ 
ing in.” (Rec. 20). 

Miss Chambers further testified that: 

“he (Buroughs) impressed upon her that he 
considered her brother a first-class, high- 
priced man, the best in the business, and 
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asked her to use her influence to get her 
brother to come back and work with him, 
saying to her that they could make lots of 
money. Mr. Buroughs also said that they 
would ‘push the case’ unless they were 
secured for the loss of the cost of the 
horses.” (Rec. 33). 

Under re-cross-examination Miss Chambers 
testified: 


“Mr. Buroughs kept saying that he would 
push the case, and witness understood that 
the case would come to court as her brother 
was under arrest and out on bond.” (Rec.33). 

Buroughs testified that he supposed “she (Miss 
Chambers) knew that he (her brother) had been 
arrested or she would not hare come ” (Rec. 48); that 
she told him “a lot about family troubles” (Rec. 
48) ; and that— 

“Finally she (Miss Chambers) said she 
would give some property she had in Wash¬ 
ington and fix the thing up all right. She 
said she was not married and only had that 
property, and witness told her she was a very 
foolish woman to assume a debt for a 
brother—that Mr. Chambers or his wife 
should do that, that she had no business to 
do a thing like that at all” (Rec. 47). 

Althouse testified that at said first conversation 
between Miss Chambers and Buroughs which took 
place in Buroughs’ office: 

“Miss Chambers said she had been to Balti¬ 
more and had come up to try to settle 


Willie’s troubles with Mr. Buroughs. She 
said it worried her a great deal and said 
they would like to see it settled up in some 
way or other. She knew her brother had 
been under arrest or she would not have come . 
—and she admitted that she knew that, and 
had come to settle the account and have her 
brother released on the bond he was held 
under” (Rec. 42). 

Althouse further testified: 

“Mr. Buroughs said to her ‘Don’t you pay 
his debts. I believe that, either Bill or his 
wife, has the money to pay them. Why 
should you worry about his debts?’” (Rec 
43)- 

Cross-examined, Althouse testified: 

‘‘Miss Chambers said she wanted to fix it 
up, because it was a trouble to her and she 
wanted to see the nephew get along and get 
the trouble away with. She said she had been 
worried. 

Q. Did she look like she had been? A. 
Well, she looked as though she was sorry 
about Bill. 

(Question repeated) A. Well, anybody 
would look worried to have a brother in that 
predicament, you know” (Rec. 43). 

Both Althouse and Buroughs testified that 
Buroughs told Miss Chambers to think very seri¬ 
ously about it, and not to do it unless she saw fit 
(Rec. 43, 48). 

Miss Chambers saw Buroughs in Philadelphia on 
two later occasions, both of which were at 
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Buroughs’ home, and not his office (Rec. 48-9). The 
first of these two later occasions was, according to 
Buroughs’ own testimony, only “the next day or 
the day after” Miss Chambers’ visit at his office 
(Rec. 48), and it is established by Eisenbrown’s 
testimony (Rec. 51-2) and by letter from Buroughs 
to Lester of Jan. 21, 1913 (Rec. 53-4) that the first 
of these two later occasions was Saturday, Jan. 18, 
1913, as it is likewise established by letter from 
Buroughs to Lester of Jan. 26, 1913, (Rec. 54), that 
the second of these two later occasions was Sun¬ 
day, Jan. 26, 1913. Buroughs’ aforesaid testimony 
that Miss Chambers first visit (which was at his 
office) was only a few days before her second visit 
(which was at his home) is, in the light of the es¬ 
tablished fact that said second visit was January 
18th, not in accord with his contention, which the 
Court below sustained, that her first visit was prior 
to January 13th and was, he “should judge” (Rec. 47) 
“from the 2nd to the 4th” (Rec. 47). Miss Chambers 
testified that on the occasion of her second call >n 
Buroughs she had been to New York, and stopped 
to see Buroughs on the way back (Rec. 21). 
Buroughs testified that Miss Chambers’ second call 
was early in the morning, and that: 

“•Miss Chambers said she wanted to fix this 
up —she wanted to get it off her mind —and she 
said something about giving a note or some¬ 
thing. Witness told her that his father-in- 
law had been given a power of attorney and 
would attend to all that; and in the mean¬ 
time she sat there and kept telling witness 
her troubles. Witness told her she had better 





not do this—that he didn’t want her to get 
into any trouble for him (witness). Then 
she said she would come back, and she went 
out, and as she was going witness put his 
hand on her shoulder and said: ‘Now, you 
go home and think that over carefully be¬ 
fore you do anything like this’ ” (Rec. 48). 

According to Miss Chambers, Buroughs told her 
to go home and make whatever settlement she 
could, to see Lester “and make the best arrange¬ 
ments she could to her convenience” (Rec. 21). Fol¬ 
lowing that interview Buroughs, per Eisenbrown 
Atty-in-fact, wrote Lester on Jan. 21, 1913, stating: 

“In reference to the case of Mr. Chambers, 
his sister was in Philada. last Saturday, and 
when she was informed the case of her 
Brother Wm. Chambers was continued until 
January 28, T3, she informed John M. 
Buroughs that she would settle the matter 
of the claim $1,700.00 before Jan. 28, T3. If 
she calls on you will you kindly attend to the 
matter, and safeguard Mr. Buroughs in 
every way possible, as Mr. Buroughs will 
leave the matter in your hands” (Rec. 53-4). 

On Jan. 22, 1913, Miss Chambers wrote from 
Baltimore to Lester, stating: 

“Mr. Buroughs, very kindly, consented to 
accept the security that I have been able to 
offer him, and I will return to Washington 
in time to settle this matter the first of the 
week” (Rec. 58). 
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Lester thereupon wrote Eisenbrown on Jan. 23, 
1913, stating: 

“I have yours of January 21st, and am this, 
day in receipt of a letter from Miss Cham¬ 
bers stating that before the week rolls 
around thcx will comply with my request in 
safe-guarding Mr. Buroughs, to the end that 
he will receive $1,700.00 in settlement of the 
claim against Mr. Chambers’’ (Rec. 61). 

On Saturday Jan. 25, 1913* Miss Chambers re¬ 
turned to Washington and called on Lester as she 
had stated she would in her letter of the 22nd. Miss 
Chambers testified: 

“This was the second time witness was at 
Mr. Lester’s office, and she was then alone. 
Mr. Lester then told her that the easiest way 
would be to borrow the money, $1,700, on 
her house and pay it and then make her 
brother pay it back to her. He told her he 
was interested in a building association and 
could get the money in a couple of days, and 
that she would then be relieved of this 
trouble completely, and he added: ‘Let your 
brother pay it back, if he will, to you by the 
month.’ Witness told Mr. Lester that her 
income was not $40 a month from her house, 
and that she could not obligate herself to pay 
more than that. Mr. Lester then made out 
an application for $1,700 in a building 
association, and witness signed it and went 
home, where she saw her brother and told 
him what she had done, and he objected to 
the proceeding. (The Court: ‘You cannot tell 
the conversation between you and your bro¬ 
ther’)” (Rec. 21). 



Lestei testified that he did not tell Miss Cham¬ 
bers that he could get the money from the building 
association for her in “two days,” but stated “two 
weeks, and that she left him with the understand¬ 
ing that she would sign an application for a loan of 
$1,700 on her property (Rec. 58). 

On that same day (Jan 25, 1913), Lester wrote 
Eisenbrown: 

"Miss Chambers was in, relative to her 
brother s matter and said that she had seen 
Mr. Buroughs, who had agreed to accept a 
proposition which she made, but when you 
were here you insisted that I should pass on 
the security, and T can not recommend the 
security she has offered, for though it might 
pay out, it also might not, and I have told her 
that it would be better for her to borrow the 
$1,700.00 and she has agreed to do so. I have 
already made application for this money and 
would like for you to carry over the proceed¬ 
ings there for a period of two zveeks, for the 
money can not be had in less time” (Rec. 60-1). 

Lester explained that the last clause in said letter 
referred to carrying over “the criminal proceedings in 
Philadelphia against Mr. Chambers”-Miss Cham¬ 

bers having, he testified, told him that the hearing had 
gone over to the latter part of January (Rec. 61), 
though it appears that Buroughs 5 letter to Lester of 
January 21st, had conveyed that information to him 
(Rec. 53 ' 4 )- Lester further testified: 

"She (Miss Chambers) wanted the matter 
over there stayed until she could settle it up” 
(Rec. 62). 
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The above letter of January 25th from. Lester to 
Eisenbrown was uncovered accidentally. Lester testi¬ 
fied that he had reported to his client that it was agreed 
Chambers should not know of the arrangement, 
whereupon appellant’s attorney insisted upon the pro¬ 
duction of the communication referred to, which hap¬ 
pened to be the above letter, the last paragraph of 
which (not quoted above) dealt with the matter of 
secrecy. Before producing the letter, the following 
occurred : 

“Mr. Lester: I probably ought not to have 
said that I reported to my client that Mr. 
Chambers should not know about that. 

The Court: Well, were you referring to this 
letter? 

The Witness: Yes, sir. Now I produce it 
at his (appellant’s attorney’s) request” (Rec. 
60). 

Also on said January 25, 1913, Lester wrote 
Buroughs, stating: 

“I am this day writing Judge Eisenbrown 
relative to your matter, concerning which we 
talked when he was in the city. Won't you 
please see him, so that I may have immediate 
instructions? I am urging the raising of cash, 
but if it is done it will be with the understand¬ 
ing that we are not to let Mr. Chambers know 
that any settlement has been made” (Rec. 62). 

This letter was obtained from Lester on cross- 
examination, after he had testified th'at he had pro¬ 
duced all letters which he considered “important” 
(Rec. 61). 
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On Sunday, January 26, 1913 (the day following 
the signing, by Miss Chambers in Lester’s office, of 
the application for building association loan and on 
which Lester wrote the two letters last referred to), 
Miss Chambers and her brother went to Philadelphia 
and saw Buroughs and Eisenbrown in their home 
there. On that occasion Buroughs stated that Eisen¬ 
brown was his attorney and his father-in-law (Rec. 
21). According to Miss Chambers’ testimony: 

“Mr. Eisenbrown said that they must have 
security for this money, and witness’ brother 
told him that he didn’t owe any money—he 
had invested his money, that he knew they were 
lost, the horses were lost in partnership. Mr. 
Eisenbrown said he would not discuss that— 
that they must be secured for the loss of these 
horses and told witness to come back home. At 
that time witness told him she could not obli¬ 
gate herself to give more than $40 a month, and 
he said they would take $40 'a month, though 
not by the month—$480 a year,—and that wit¬ 
ness should come back to Washington and 
make arrangements to settle it in that manner” 
(Rec. 21). 

According to Chambers’ testimony, he told 
Buroughs on that occasion “John, you know we 
bought these horses together, and when we made 
money why it was all right, but we had a little 
misfortune, and we lost some money, and I don’t see 
why that you should prevail on me to make the loss 
good to you,” but Buroughs claimed that he (Cham¬ 
bers) had m'ade money in various shapes (Rec. 34), 
and refused to drop his claim but told Chambers he 




could pay $40 a month (Rec. 35)* According - to 
Buroughs’ testimony, when Chambers and Miss 
Chambers called at his home on that occasion they 
said “they wanted to fix that case up,” and— 

“Witness said ‘I don’t attend to that myself. 
My father-in-law is upstairs and I will get him 
down/ 11 is father-in-law came down and they 
fixed it. Don t know what conversation took 
place. His father-in-law “went in there and 
made the arrangements, and there was not any 
conversation at all. \\ itness was present when 
the arrangements were made; and those ar¬ 
rangements were that she was to give a judg¬ 
ment note secured on some property she had, 
some house or stable he thinks” (Rec. 48-9)! 

Eisenbrown testified concerning this visit of Cham¬ 
bers and Miss Chambers that he never heard anvthing 
said about allowing Miss Chambers to pay $40 a 
month until it was paid, nor did he hear anything said 
about Chambers repaying her (Rec. 51). Eisenbrown 
erroneously fixed the date of that visit as January 
18th instead of January 26th (Rec. 52-3),—his own 
letter dated January 26th written to Lester showing 
the mistake, the letter stating: 

Mr. Chambers and his sister was here this 
evening, and Mr. Buroughs agreed to take a 
judgment note for $i,/OO.oo payable one vear 
after date, as AI iss Chambers said she owned a 
property clear of all incumbrances” (Rec. 54). 

On the following clay, January 27. 1913, according 
to Miss Chambers’ testimony, the following occurred: 


“The next day (Monday) witness went to 
Mr. Lester’s office, and told him that she had 
been to see Mr. Buroughs, and that he was 
willing to take $40 a month—payable at the 
end of the year—until it was paid on this loss 
on these horses that he kept talking about. Mr. 
Lester said that the judgment note or some¬ 
thing of the kind that Mr. Eisenbrown wanted 
could not be secured in Washington, but that 
he could sue the witness ‘in open court'—she 
thinks that was the statement made. He said 
he advised against it—that they would prefer 
that witness should borrow the money. Wit¬ 
ness asked him for the application which she 
had signed to the building association, and she 
then tore it up. He then told her that the only 
thing that could be done would be to sue her 
and for her to acknowledge suit against her, 
which would mean a judgment lien on her 
home that could never be removed until this 
money was paid. He impressed it upon her 
that her brother was still under arrest, and 
that the judgment lien would prevent her sell¬ 
ing her home. He said witness was a very 
foolish woman to do this thing—that it was 
much easier to get the money. So he made 
out the suit papers, and called in a witness (Mr. 
Loving) to her signature, and she asked him at 
the time to give her a receipt in full for the 
loss of these horses” (Rec. 21-2). 

Miss Chambers further testified: 

“Nothing occurred to lead witness during 
that time to doubt the truth of Mr. Lester’s 
statement that her brother was under arrest, 
and she thought he was under arrest all the 




time. She took no steps to verify the fact from 
other sources between the date of the first con¬ 
versation with Mr. Lester and the signing of 
this paper. Mr. Ruroughs also said he was 
under arrest” (Rec. 30). 

Cross-examined by Lester, Miss Chambers testified: 

“Mr. Lester did not tell her that Mr. 
Ruroughs was going to wait one year for 
the whole amount of money, but would wait 
that long for the $480 as Mr. Ruroughs had 
told her and that was Mr. Lester’s understand¬ 
ing of the case” (Rec. 31). 

On this last occasion of January 27th, as Miss 
Chambers testified, Lester asked her if she didn’t want 
him to send for a lawyer, and she told him no, that 
he was a lawyer, and he said that this was all that 
could be done (Rec. 32-3). Lester testified that he 
asked her as to getting a lawyer on her second call 
(which would be only two days before, namely, Jan- 
uary 25th, when he got her to sign the building asso¬ 
ciation application to raise the cash) (Rec. 59), and, 
according to Lester,— 

“She said she did not need any attorney; that 
she wanted to secure this money to Mr. 
Ruroughs and she said she didn’t want any¬ 
body to know it’’ (Rec. 59). 

On said January 27, 1913, in law cause No. 55,450, 
John M. Ruroughs vs. Florence L. Chambers, $1,700 
was demanded under the common counts, accom¬ 
panied by a “Particulars of Demand” dated “January 
28th, 1913,” and reciting: 




To amount agreed upon in settlement to 
date, $1,700.00” (Rec. 5-6, and Rec. 22-3). 

Lester's name appeared on the declaration as attor¬ 
ney for Buroughs, and he filed also the plea of con¬ 
fession which he had gotten Miss Chambers to sign, 
and which Loving witnessed, reciting— 

“The defendant, for plea in the above- 
entitled cause, admits her indebtedness as al¬ 
leged and consents that judgment may be forth¬ 
with entered against her” (Rec. 6 and Rec. 
22-3). 

Judgment was forthwith entered on said January 
2 7 > I 9 I 3 » against Miss Chambers in said law cause, 
and Lester at the same time handed Miss Chambers a 
letter, signed by himself, reciting: 

“I have taken this judgment against you be¬ 
cause you have insisted upon it. You will 
understand that any claim Mr. Buroughs may 
have against you has been merged into the judg¬ 
ment and that you owe the judgment and not 
Mr. Buroughs. When the judgment is paid it 
should be entered satisfied of record, because 
until it is paid it is a lien on your land from 
the minute it is entered, and there is nothing to 
prevent immediate execution and sale of your 
property except the fact that Mr. Buroughs 
has promised you to wait for a year which he 
will doubtless do. 

“I have advised you against this method, but 
am acting upon it at your own request. 

“My instructions from Mr. Buroughs are to 
obtain from you the sum of $1,700.00, or its 
equivalent in this form, which amount is in full 


settlement and satisfaction to this date of all 
claims he has against your brother, William H. 
Chambers, and the judgment will be so ac¬ 
cepted” (Rec. 8 and Rec. 22). 

Eisenbrown testified that: 

“The criminal proceeding against Mr. 
Chambers was finally dismissed on January 28, 
1913. It had been continued from January 8th 
to 28th, and on the latter date was withdrawn, 
discontinued and ended, because of the con¬ 
fessed judgment against the property of Miss 
Chambers. 

“Knew Mr. Lester was the attorney in. 
Washington representing Mr. Buroughs, and 
most of Mr. Lester’s instructions were gotten 
from and through witness. He instructed Mr. 
Lester to obtain the security” (Rec. 53). 

Eisenbrown testified that he attended to the continu¬ 
ance of the criminal proceeding from January 8th to 
28th, and also to the final dismissal on January 28 
(Rec. 52). Buroughs testified that he never does 
anything without consulting Eisenbrown (his father- 
in-law and likewise the Magistrate), and that he con¬ 
sulted him before swearing out the warrant in Phila¬ 
delphia against Chambers (Rec. 50), and further that 
Eisenbrown has a power of attorney to sign checks in 
Buroughs' business, and manages the business when 
Buroughs is away (Rec. 49). 

After the aforesaid judgment for $1,700 against 
Miss Chambers entered January 27, 1913, nothing 
was heard by her until the following year when she 
received a note of January 21, 1914, from Eisen- 



brown written on ‘'Bureau of Police” letter-head¬ 
ing, asking her when it would be convenient for her 
to meet Buroughs and pay the $1,700 (Rec. 23). She 
replied by note of January 22, 1914, stating that she 
would be prepared to send check for $480 by Jan¬ 
uary 30th as she had agreed with Buroughs (Rec 

23). 

Eisenbrown replied by note of January 23, 1914, 
again on the Bureau of Police” letter-heading, stat¬ 
ing that “the money must be paid on the date set 
forth or he will insist that the matter will be pressed 
further’ (Rec. 6 and Rec. 23). Miss Chambers re¬ 
plied by letter which, though called upon, appellees did 
not produce (Rec. 23). On January 27, 1914, Eisen¬ 
brown wrote Miss Chambers asking when she would 
meet him to take up the matter (Rec. 24), and she re¬ 
plied on January 28, 1914, stating that he could see 
her at her home on Friday (January 30th) and that 
she would pay the money to curtail as agreed (Rec. 
23-4). Eisenbrown called to see her, and she offered 
him the $480, but he declined it, and demanded the 
whole amount of money which, she thinks he stated, 
was $1,820; and he told her that Buroughs had noth- 
ing further to do with the case, but that he had pur¬ 
chased the judgment from Buroughs, and he insisted 
that she should borrow the money on her home (Rec. 

24). 

Then Miss Chambers, for the first time, consulted a 
lawyer—Mr. Sullivan (Rec. 24). 

Asked why she did not consult a lawyer or take 
any action during the year intervening after the entry 
of the judgment, Miss Chambers testified: 
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“I was laboring under the impression that 
my brother had been under arrest for embezzle¬ 
ment, and when this judgment was acknowl¬ 
edged by me that I owed the Court and not Mr. 
Buroughs, as Mr. Lester had expressed it to 
me in his office, and that the Court could come 
and sell my home and demand payment of this 
money, that I had no redress whatever, as the 
Court had it—it was in the hands of the court 
—and of course there was nothing—it never 
occurred to me that I had any redress until 
Mr. Eisenbrown came to my house and refused 
to take this money and demanded of me to 
mortgage my home, or that the case would be 
pressed” (Rec. 25). 

On February 7, 1914, Miss Chambers filed her bill 
of complaint seeking to restrain execution of the judg¬ 
ment of January 27, 1913, and also to release it of 
record as a cloud upon her real estate (Rec. 1-5). In 
her bill she alleged that her confession of judgment 
was obtained through fraud, undue influence and 
duress exerted upon her by Buroughs, and by an 
agent and attorney of his, aided and abetted by Eisen¬ 
brown, which rendered her confession of judgment 
other than her free act (Rec. 2), and that the term of 
Court at which the judgment was entered expired 
while she continued under the original coercion and 
long before she learned that the courts were open to 
her for relief (Rec. 4), thereby leaving her with no 
remedy except in equity. Both Buroughs and Eisen¬ 
brown were made defendants to the bill. 

Buroughs and Eisenbrown filed separate answers 
denying the charges of fraud, undue influence and 
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duress, and asserting that Miss Chambers’ confession 
of judgment was her voluntary act. And, in response 
to paragraph 7 of the bill which charged that the 
criminal proceeding against Chambers had been 
fraudulently instituted and kept pending “for the pur¬ 
pose of coercing the relatives of plaintiff’s said brother 
into paying to said Buroughs, the son-in-law of said 
Eisenbrown, the aforesaid sum, of $1,700” (Rec. 4), 
Buroughs stated in his sworn answer: 

He denies the allegations in paragraph 7 
of said bill (except as hereinafter) and says 
that criminal proceedings were instituted 
against the said Chambers with the full intent 
that the same should be prosecuted and he be 
punished for his crime, and that prosecution 
was only dropped at the special instance of the 
plaintiff, who, now that such charges can not 
be pressed by reason of the statute of limita¬ 
tions, seeks to wrongfully evade her liability” 
(Rec. 8). J 

Paragraph 7 of Eisenbrown’s sworn answer con¬ 
tained a denial and assertion in the same identical 
language (Rec. 10). 

The Court below, after hearing the evidence ad¬ 
duced before it upon the issues, entered a decree dis¬ 
missing the bill, from which decree this appeal has 
been prosecuted. In its written opinion, the Court be¬ 
low made the following finding of fact: 

“That the plaintiff confessed judgment in the 
belief that her brother was in danger of going 
to prison, and to prevent the publicity of his 
trial on a criminal charge, and that during the 


•• 
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time negotiations were proceeding for a settle¬ 
ment of the matter, she was in a highly nervous 
state and greatly worried; conditions produced 
in part by her brother's arrest and in part by 
her apprehensions of the possible result of that 
fact upon her sister, Mrs. Van Fleet" (Rec. 
12). 

The Court below also made a finding of fact— 

“That the criminal process against plaintiff’s 
brother was invoked by the defendants, 
Buroughs and Eisenbrown, for the purpose of 
bringing about a settlement of Buroughs’ claim 
against the brother; and that said defendants 
knew or were bound to know that the criminal 
proceedings so instituted, could not be success¬ 
fully maintained in Philadelphia, as the offense 
charged therein was committed, if at all, in 
the District of Columbia” (Rec. 12). 

The Court below, however, announced the conclu¬ 
sion, in its written opinion, “that the plaintiff was in 
pari delicto with the defendants in an agreement to 
compound a criminal charge and that “such agree¬ 
ment was made bv the plaintiff voluntarily and not as 
the result of any fraud, duress or coersion practiced 
or exercised upon her by the defendants” (Rec. 13). 

ASSIGNMENT OF ERRORS. 

Appellant assigns as error, the action of the Court 
below: 

1. In dismissing the Bill of Complaint. 

2. In not decreeing relief to the plaintiff. 


j 
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3- In refusing to rule, as a matter of law, that 
thei e was nothing in the evidence sufficient to 
justify a denial of relief to plaintiff. 

4. In refusing to rule, as a matter of law, that 
upon the whole evidence the plaintiff is entitled to 
relief. 

5. In excluding evidence offered by plaintiff that 
during the pendency of the alleged criminal pro¬ 
ceedings in Philadelphia, and before plaintiff’s con¬ 
fession of judgment under belief, induced by the 
defendants, that she would thereby save her brother 
from imprisonment, plaintiff’s sister Mrs. Van Fleet 
told plaintiff that she would commit suicide if their 
brother went to the penitentiary and plaintiff be¬ 
lieved the threat would be carried out. 

6. In holding that the question of what the plain¬ 
tiff has or has not collected from her brother since 
this suit began could be inquired into on the cross- 
examination of plaintiff, as competent or pertinent 
to the issues. 

7. In excluding testimony of plaintiff’s attorney 
that no receipt, other than the letter of Jan. 27, 
I 9 I 3> which itself operates as a receipt, is in his pos¬ 
session or was ever seen by him. 

8. In excluding cross-examination of Buroughs 
as to what he intended by language “If you do not 
come up I shall certainly send for you” contained 
in his letter of Nov. 4, 1912 to plaintiff’s brother. 

9. In ruling that plaintiff’s confession of judg¬ 
ment was voluntary. 

10. In not ruling that plaintiff’s confession of 



judgment was the result of distress and apprehen- 
siion which prevented her exercise of free will. 

11. In ruling that plaintiff was in pari delicto 

with the defendants. 

12. In not ruling that the plaintiff's situation of 
distress and worry was taken advantage of by the 
defendants. 

13 In not ruling that the alleged criminal pro¬ 
ceeding against plaintiff’s brother which the de- 
fendants agreed with the plaintiff to stifle, existed, 
if at all, in form only, because instituted in a State 
having no possible jurisdiction over the offense 
charged, even if committed, and not instituted by 
the defendants in good faith or with any intention 
of prosecuting it to punish plaintiff s brother. 

14 In ruling that plaintiff had been to Philadel¬ 
phia and interviewed defendant Buroughs previous 
to her first call upon attorney Lester. 

15. In not ruling that plaintiff’s confession of 
judgment was the result of undue influence exerted 
by the defendants upon the plaintiff. 

16 In not ruling that plaintiff’s confession of 
judgment was the result of fraud practiced upon 
her by the defendants. 

17. In not ruling that public policy forbids the en¬ 
forcement of the judgment here concerned, and re¬ 
quires that it be enjoined. 

18. In not ruling that plaintiff’s confession of 
judgment was given under duress. 

19. In ruling that plaintiff’s confession of judg¬ 
ment was not given under duress. 



20. In ruling that the warrant on which plain¬ 
tiff’s brother was arrested was issued by Magis- 
trate Gorman. 

21. In ruling' that plaintiff’s brother was indebted 
to defendant Buroughs in an amount at least equal 
to the judgment against plaintiff. 

22. In ruling that plaintiff is protected from loss 
by her brother’s share in their father’s estate. 

23. In ruling that plaintiff has already received 
not less than $960 from her brother’s share in their 
father’s estate. 

24. In not holding the three preceding rulings to 
be immaterial. 

25. In not holding that said rulings are not sus¬ 
tained by the evidence. 

26. In ruling that the alleged criminal charge 
against plaintiff’s brother was not challenged. 

ARGUMENT. 

I. 

TEST OF WHAT IS A VOUNTARY ACT. 

In O’Toole v. Lamson, 41 App. D. C. 276, a deed 
of trust was obtained from a mother under the be¬ 
lief, induced by the party secured and his attorney 
(a member of the Bar of this Court), that she would 
thereby save her son from a criminal prosecution 
for embezzlement. The member of the Bar and 
those with him testified that the giving of the deed 
of trust was the mother’s voluntary act. but this 
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Court rejected the testimony, discussed the “in¬ 
equality of the situation of the parties” and the 
necessary “influence” of the “fears” of the mother 
and the fact the “apprehension short of duress'’ will 
justify the relief in equity, and held the mother’s 
act to be not voluntary. 

In International Harvester Co. v. Voboril, 187 
Fed. 973, (C. C. A.), which involved notes given by 
a woman to avoid the arrest and imprisonment of 
her husband, the Court, at pp. 973-4, said: 

“It is contended, however, that even if the 
threats were made, they could not in law 
have caused duress, because defendant’s hus¬ 
band had committed no offense, there was no 
officer present to make an arrest, no warrant 
had been issued or proceeding commenced 
against him. I he contention is untenable. 
Duress may be caused by threats of a crim¬ 
inal prosecution of a husband, wife, child, or 
other near relative of the person whose action 
is thereby controlled, though no crime has in 
fact been committed or prosecution begun. If 
the contracting party has been so put in fear 
as to be deprived of the free will power 
essential to contractual capacity the transac¬ 
tion thereby induced may be avoided. A 
valid contract implies mutual voluntary as¬ 
sent of the parties; and if one of them over¬ 
comes the mind and will of the other by 
moral compulsion and so obtains his concur¬ 
rence, though the form and shell of a con¬ 
tract existed, the very essence of it is want- 
ing. 

Susceptibility to coercive influence is not 
uniform, and in determining the question of 




duress, sex, age, state of health, family con¬ 
ditions, etc., may be considered with the 
other circumstances.” 

It will be noticed that that decision was in a suit 
at law, but in equity the rule as to relief is much 
broader, as was seen in the O’Toole v. Lamson case 
supra. 

In Allore v. Jewell, 94 U. S. 506, the Supreme 
Court of the United States upheld the duty of a 
court of equity to relieve from imposition. 

The same doctrine is recognized in Graffam v. 
Burgess, 117 U. S. 180, at pp. 185-6 (a bill to re¬ 
cover back land sold under mortgage, after time for 
redemption had expired): 

‘Tn dealing with a man, whose rights, 
without his knowledge, but which by due 
diligence he might know, are passing away 
by lapse of time into another’s hands, the 
latter may, perhaps, justify himself in the 
eye of the law (though not in conscience) in 
preserving a wary and crafty silence, so as to 
put his victim off his guard and bring him 
into his own power, whilst he would be per¬ 
fectly inexcusable in taking such advantage 
of a woman, unskilled in business, and un¬ 
used to the stratagems which are some¬ 
times resorted to by unscrupulous persons. 

“In view of this just standard of human 
action, which a court of equity always recog¬ 
nizes, the conduct of the defendant Graffam 
appears in a very unenviable light. * * * 

“It is insisted that the proceedings were all 
conducted according to the form of law. 
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Very likely. Some of the most atrocious 
frauds are committed in that way. Indeed, 
the greater the fraud intended, the more 
particular the parties to it often are to pro¬ 
ceed according to the strictest form of law.” 

The rule laid down in International Harvester 
Co. v. Voboril, 187 Fed. 973, 973-4: 

‘‘Duress may be caused by threats of a crim¬ 
inal prosecution of a husband, wife, child, or 
other near relative of the person whose action 
is thereby controlled,” 

has been directly applied in the cases of: 

(a) Sister and brother , Schultz v. Catlin, 78 
Wis. 611; 

(b) Brother and brother, Davis v. Luster, 
64 Mo. 43; 

(c) Aunt and nephew, Sharon v. Gager, 46 
Conn. 189; 

(d) Mother-in-law and son-in-law, Fountain 
v. Bigham, 235 Pa. St. 35; 

(e) Father-in-law and son-in-law, Snyder v. 
W illey, 33 Mich. 483, and Nebraska 
Mutual &c., Ass’n. v. Klee, 70 Neb. 383. 

II. 

MISS CHAMBERS' ACT NOT FREE AND 

VOUNTARY.: 

It is respectfully submitted that the general con¬ 
clusion announced by the Court below that Miss 
Chambers’ confession of judgment was “voluntary” 
(Rec. 13), is in conflict with the Court’s conclusion 
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embodied in the specific facts set forth in its 4th 
finding (Rec. 12) namely— 

“That the plaintiff confessed judgment in 
the belief that her brother was in danger of 
going to prison and to prevent the publicity 
of his trial on a criminal charge, and that 
during the time negotiations were proceed¬ 
ing for a settlement of the matter, she was in 
a highly nervous state and greatly worried.” 

Buroughs himself admitted that but for the fact that 
Chambers was under arrest “she (Miss Chambers) 
would not have come there (to Philadelphia to see 
him)” (Rec. 48). Althouse (Buroughs' book¬ 
keeper) made the same admission: 

“She knew her brother had been under ar¬ 
rest or she would not have come —and she ad¬ 
mitted that she knew that, and had come to 
settle the account and have her brother 
released on the bond he was held under” 
(Rec. 42). 

These admissions clearly show a recognition that 
Miss Chambers’ acts were not free and voluntary, 
but under constraint, and by letter of Jan. 25, 1913 
from Lester to Eisenbrown, Lester saw to it that 
the criminal proceedings were carried over, and 
kept pending, so as to keep Miss Chambers under 
constraint until the judgment against her was 
secured (Rec. 60-1). It is true that Buroughs and 
Lester sought to deny that any efforts were 
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directed against Miss Chambers to influence her to 
do anything, but the clearly established facts show 
the contrary,—and Lester’s testimony is, moreover, 
completely disproven, not only by his aforesaid let¬ 
ter of Jan. 25th to Eisenbrown, but also by two 
other letters which he wrote, one dated Jan. 23rd 
(also to Eisenbrown) reciting that he had a com¬ 
munication from Miss Chambers and that “before 
the week rolls around they will comply with my 
(Lester’s) request in safeguarding Br. Buroughs, to 
the end that he will receive $1,700.00 in settlement 
of the claim against Mr. Chambers’’ (Rec. 61), and 
the other dated Jan. 25th to Buroughs referring to 
the fact that Miss Chambers was in to see him and 
telling Buroughs: 

“I am urging the raising of cash” (Rec. 62). 

J 

in. 

MISS CHAMBERS‘NOT IN PARI DELICTO, 
BUT APPELLEES’ ILLEGAL CONDUCT IS 
GROUND FOR RELIEF BY HER. 

1 

In Daniels v. Tearney, 102 U. S. 415, at pp. 420-1, 
the Supreme Court of the United States said: 

“But if two persons are in delicto, but one 
less so than the other, the former may in 
many cases maintain an action for his bene¬ 
fit against the latter. White v. Franklin 
Bank, 22 Pick. (Mass.) 181.” 

Again in St. Louis &c., R. R. v. Terre Haute &c., 







R. R., 145 U. S. 393, at pp. 407-8, the Supreme Court 
of the United States said: 

“When the parties are in pari delicto, and 
the contract has been fully executed on the 
part of the plaintiff, by the conveyance of 
property, or by the payment of money, and 
has not been repudiated by the defendant, it 
is now equally well settled that neither a 
court of law, nor a court of equity will assist 
the plaintiff to recover back the property con¬ 
veyed or money paid under the contract. 
Thomas v. Richmond, above cited; Ayerst v. 
Jenkins, L. R., 16 Eq. 275, 284. For, instance, 
property conveyed pursuant to a contract 
made in consideration of the compounding of 
a crime, and the stifling of a criminal prosecu¬ 
tion, and therefore clearly illegal, cannot be 
recovered back at law, nor the conveyance set 
aside in equity, unless obtained by such fraud 
or oppression on the part of the grantee, that 
the conveyance cannot be considered the 
voluntary act of the grantor.” (Citing Mass, 
cases upholding right to relief by rela¬ 
tives from whom conveyances are obtained 
to save one from criminal prosecution). 

In the case at bar, the contract involved is not 
an executed one, but an executory one—an unexecuted 
judgment; so that even were the parties in pari delicto, 
this Court would, under the doctrine announced by 
the Supreme Court, prevent legal process being 
misused by executing such an illegal judgment or 
judgment founded in illegality. 

But, even were the judgment an executed one, 
the plaintiff here would clearly, it is submitted, be 
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entitled to relief because not in pari delicto with the 
appellees whose victim she was. 

In O’Toole v. Lamson, 41 App. D. C., supra , at p. 
286, this Court said: 

“In Meech v. Lee, 82 Mich. 274, 46 N. W. 
383, a mother had executed a mortgage 
under a belief, induced by the mortgagee, that 
she would thereby save her son from a threat¬ 
ened criminal prosecution. The mortgage was 
set aside, not only as being the result of duress, 
but as being voidable as against public policy” 

This is a clear recognition that, in such a situa¬ 
tion, the inequality of the parties prevents them 
from being in pari delicto, whether duress be shown 
or not, and that relief will be granted upon the 
ground that the transaction violates public policy. 

That the compounding of a charge of embezzle¬ 
ment is illegal and contravenes the public policy and 
morality of this District cannot be questioned. 
O'Toole v. Lamson, 41 App. D. C. 276. Smith v. Eich- 
berg, Law 56,063, tried before Mr. Justice Stafford 
of the Court below, recently (not reported). 

We also have a statute in this District against 
blackmail. §819 D. C. Code. 

It is immaterial what the law or policy or morals 
of other jursidictions may be as they cannot over¬ 
ride our own; and therefore the contention by ap¬ 
pellees that Pennsylvania’s policy permits the com¬ 
pounding of the offense of embezzlement cannot 
avail in this District. 

In Machine Co. v. Radcliffe, 137 U. S. 287, at p. 
299, the Supreme Court of the United States held 






that Maryland did not have to accord any faith or 
credit to a judgment of Pennsylvania which would 
override the laws and policy of Maryland, saying: 

* u T ! 1 f < T° ur . ts of Maryland were not bound 
to hold this judgment as obligatory either on 

the ground of comity or of duty, thereby per¬ 
mitting the law of another State to override 
their own.” 

The same rule is laid down in the earlier case of 
Oscanyan v. Arms Co., 103 U. S. a6i, at p. in 
iscussing the relations of countries to one another. 

IV. 

APPELLEES GUILTY OF FRAUD. 

The evidence conclusively establishes the falsity 

of appellees’ statement in par. 7 of their sworn 
answers— 

that criminal proceedings were instituted 
against the said Chambers with the full in¬ 
tent that the same should be prosecuted and 
he be punished for his crime.” 

In the first place, it is shown that the criminal 
proceedings were instituted in a jurisdiction in 
which, under the facts well known to appellees, no 
criminal prosecution intended to punish Chambers 
could in good faith have been instituted, and, in the 
second place, that the criminal proceeding was, as 
a matter of fact, only intended as a step in a scheme 
to extort money from Chambers’ near relatives, or, 
as Althouse (Buroughs’ bookkeper) expressed it, 



as “another way” to ‘‘collect these accounts” (Rec. 
42). This situation constituted an obvious fraud 
upon Miss Chambers, which, of itself, entitles her, 
it is submitted, to relief. In this connection, it is 
interesting - to note Eisenbrown’s versatility. We 
find: 

1st. Eisenbrown, the father-in-law. 

2nd. Eisenbrown, the legal adviser of 
Buroughs, the son-in-law. 

3rd. Eisenbrown, the Magistrate. 

4th. Eisenbrown, in charge of the prosecu¬ 
tion alleged to have been instituted be¬ 
fore his brother Magistrate and the 
papers and record in which disappeared. 

5th. Eisenbrown, the bondsman for the ac¬ 
cused. 

6th. Eisenbrown, the one who had the 
prosecution dismissed when advised that 
the scheme had succeeded. 

7th. Eisenbrown, the alleged innocent 
assignee of the judgment against Miss 
Chambers, who did not prove such claim. 

V. 

APPELLEES’ CONTENTION THAT, FRAUD 
HAVING BEEN CHARGED, RELIEF CAN¬ 
NOT BE GRANTED APPELLANT ON THE 
OTHER GROUNDS CHARGED UNLESS 
THE FRAUD ITSELF BE ESTABLISHED— 
NOT SOUND. 

This contention was urged by appellees in the 
Court below, and they cited Eyre v. Potter, 15 
How. 42, which merely holds that, upon an allega¬ 
tion of actual fraud only , one cannot prove and re- 
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cover for constructive fraud involving' a new situa¬ 
tion which the defendant was not required to meet, 
until charged in the pleadings. 

The fallacy of appellees’ contention is exposed 
in two cases: 

ist. In Graffam v. Burgess, 117 U. S. 180, at p. 
195: 

It is also objected that, as the bill was 
originally founded on a charge of fraud, and 
the fraud was not proved, the bill should 
have been dismissed. It is true the fraud 
and conspiracy may not have been proved to 
the extent and in precisely the aspect in 
which they were charged in the bill, so as 
to authorize the specific relief originally 
prayed for; but we think we have shown that 
very material fraud was proved, sufficient to 
justify the Court in relieving the complain- 
ant against the lapse of time for redeeming 
her land.” 

2nd. In Griswold v. Hazard, 141 U. S. 260, the 
plaintiff had prayed: 

that the bond in question be set aside as 
having been obtained by fraud, imposition 
and mistake , or reformed, as indicated, and 
that the defendant be restrained by injunc¬ 
tion from enforcing it in its present shape.” 
(p. 268). 

The lower court had dismissed the bill in that 
case, but the Supreme Court of the United States 
reversed such dismissal, and said: 

We do not rest our decision upon any 
ground of fraud in law or fraud in fact. We 
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acquit the attorneys of Hazard of any desire 
or purpose to do injustice to Griswold, or to 
commit a fraud upon him. But we are con¬ 
strained, by the settled rules of evidence, to 
hold, as already indicated, that their recol¬ 
lection of the circumstances under which the 
bond of August 24 was executed is material¬ 
ly at fault, and that the alleged mistake is 
established by convincing proof.” (p. 286). 

• 

In the case at bar, the proof clearly establishes 
actual fraud, and, in addition, the illegality of the 
transaction, and that Miss Chambers’ act was not 
free and voluntary, nor the result of due and proper 
or lawful influence only. 

VI. 

COURT OF EQUITY HAS POWER TO GIVE 

RELIEF. 

In Johnson v. Waters, 111 U. S. 640, at p. 667, the 
Supreme Court of the United States said: 

“The most solemn transactions and judg¬ 
ments may, at the instance of the parties, 
be set aside or rendered inoperative for 
fraud. 1 he fact of being a party does not 
stop a person from obtaining in a court of 
equity relief against fraud. It is generally 
parties that are the victims of fraud. The 
Court of Chancery is always open to hear 
complaints against it, whether committed in 
pais or in or by means of judicial proceed¬ 
ings.” 
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In Metcalf v. Williams, 104 U. S. 93, at p. 95, the 
Supreme Court also said: 

Had not the term passed by, the district 
judge would undoubtedly have set aside the 
judgment and reinstated the cause on the 
docket for trial. If, as he supposed, the pas¬ 
sage of the term deprived him of power to 
do this, it became a proper case for equitable 
interference by bill. When a party has been 
deprived of his right by fraud, accident, or 
mistake, and has no remedy at law, a court 
of equity will grant relief. Perhaps, in view 
of the equitable control over their own judg¬ 
ments which courts of law have assumed in 
modern times, the judgment might have been 
set aside, on motion, for the cause set forth 
in the bill; but if this were true, the remedy 
m equity would still be open.” 

In United States v. Throckmorton, 98 U. S. 61, 
at p. 65, the Supreme Court, after stating the gen¬ 
eral rule that the remedies provided in the law 
courts are the only ones, said: 

But there is an admitted exception to this 
general rule in cases where, by reason of 
something done by the successful party to a 
suit, there was in fact no adversary trial or 
decision of the issues in the case ” 

VII. 

RECITALS OF 7TH PARAGRAPH OF OPINION 
BELOW NOT MATERIAL, NOR SUS¬ 
TAINED BY EVIDENCE. 

It is respectfully submitted that the Court below em¬ 
bodied in the seventh paragraph of its written opinion 


(Rec. 12) three findings which are neither material, 

nor sustained by evidence, namely: 

(a) That Miss Chambers is “secured” for reimburse¬ 
ment by her brother's share in their father’s 
estate; 

(b) That Miss Chambers has already received not 
less than $960 from her brother's share in their 
father’s estate; and 

(c) That Chambers was indebted to Buroughs in an 
amount at least equal to the judgment confessed 
by Miss Chambers. 

a. The conclusion announced by the Court below 
that Miss Chambers is “secured” by her 
brother's share in their father’s estate, over¬ 
looks two conceded record facts: 

1st. That the supposed brother’s share in the 
father’s estate had (on August 4, 1911), 
long before the existence of any claim by 
Buroughs against Chambers, been 
assigned to Chambers’ wife (Rec. 36), in 
good faith and for value (Rec. 39), and 
belonged to her, and not to Chambers. 

2nd. That Chambers' wife offered to make as¬ 
signment thereof to “secure” Buroughs, 
who found that it was practically worthless 
and would not secure him, and therefore 
declined it. 

Althouse testified: 

“Mr. Lester looked into the matter and found 
that the equity was not there” (Rec. 41). 

“We found that it was no good” (Rec. 42). 
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“It was to find out whether there was an 
equity or not that witness went to Washington, 
and he found out there was not” (Rec. 45)! 

This is confirmed by Lester’s letter to Buroughs of 
January 13, 1913, stating: 

“The value of anything conveyed to her 
(Chambers’ wife) is very doubtful , because the 
property consists of a livery stable and land on 
which a trust of $10,000 exists, and I am told 
that after the payment of this trust $1,000 
must be paid to each of five legatees and the 
balance to be divided among six people, one 
of whom is your debtor. This means that all 
o\ er and above $15,000 is to be divided among 
six people, so that you would get one-sixth of 
such equity, which to my mind is very small, if 
anything” (Rec. 57). 


\\ e submit that the appellees can not maintain be¬ 
fore this Court that the “equity in Chambers’ father’s 
estate” (belonging to Chambers’ wife, and not to 
Chambers’), which they found would not “secure” 
Buroughs and was “no good,” will “secure” Miss 
Chambers for reimbursement. Then again, even if 
the said equity were of value, there is no rule of law, 
equit\ or justice that would compel Miss Chambers 
to pa\ their exaction in order to be relegated to a 

right to make Chambers’ wife the victim, instead of 
herself. 

b. The finding of the Court below that Miss Cham¬ 
bers had already received not less than $960 



from her brother's share in their father's estate 
grows out of the following facts: 

When their father died, he left Miss Chambers a 
home, but there was no cash money in his estate. 
Miss Chambers' brother and sisters, knowing that she 
could not live on the income from her home (which she 
occupies), allowed her from the rent of the real estate 
left by their father an amount for her support, her 
brother giving her $10 a week which included his por¬ 
tion of the income from the the estate (Rec. 40). 
After the judgment against Miss Chambers of Jan¬ 
uary 27, 1913, she collected $40 a month from her 
brother (Rec. 31), but did not collect it in cash, but 
only in the following manner: 

“My brother and sisters gave me an allow¬ 
ance out of my father's estate; the money that 
comes from that allowance belongs to each one 
of them, and the money that my brother gives 
me was my interest which they allowed me 
from my father’s estate. He didn’t have to 
pay me that money again because I already 
had it. They give me an income from the 
estate and that was his portion; I have that 
money” (Rec. 40). 

i 

The Court below, in announcing its finding, over¬ 
looked these vital facts, showing that, as a matter 
of fact, Miss Chambers received nothing additional 
from her brother, but was crediting him, in her own 
mind, against his portion of the regular moneys pro¬ 
vided for her support. 

At the end of the first year succeeding the judg¬ 
ment, Miss Chambers offered to Buroughs (through 





Eisenbrown) the sum of $480, representing $40 a 
month, as she had agreed (but which agreement ap¬ 
pellees deny). The offer was rejected, and this suit 
was brought within about a week thereafter, as is 
shown by the written correspondence of January, 
1914, in evidence. Appellees, after rejecting the $40 
a month, and denying that they ever agreed to ac¬ 
cept it, now assert that Miss Chambers must be held 
to be a trustee for their benefit for said $40 a month, 
with an added duty of paying them not merely $40 
a month but the full sum of $1,700 now. 

c. The further finding of the Court below that 
Chambers was indebted to Buroughs in at least 
the sum of $1,700 is, in the first place, not sus¬ 
tained by evidence. While Buroughs testified 
on direct examinaation that: 

“Mr. Chambers owed witness $2,750 he 
thinks at the time the warrant was sworn 
out” (Rec. 49). 

he admitted on cross-exaamination that he relied upon 
his clerk Althouse and not upon his personal knowl¬ 
edge, for his statement (Rec. 49). Althouse, on di¬ 
rect examination, claimed that Chambers owed 
Buroughs $2,707.50 (Rec. 42-3), but on cross-exami¬ 
nation he admitted that he was relying upon books 
which he did not produce: 

“Q. And how did you arrive at this 
$2,707.50? A. That is what was not accounted 
for; that is what he didn’t turn money in for. 

Q. How do you know that? A. Because 
it is on the books. 
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Q. What books? A. Rooks at the Phila¬ 
delphia office. 

6. You haven’t got them here? A. No. 
He acknowledged the debts” (Rec. 44). 

There is, therefore, no evidence of any indebtedness, 
unless the testimony of Buroughs, Althouse, Eisen- 
brown and Lester,—which is denied by Chambers and 
also by Miss Chambers,—as to alleged admissions of 
indebtedness by Chambers be deemed competent and 
sufficient evidence. It would seem manifest that ad¬ 
missions by Chambers are not competent evidence 
against Miss Chambers, and further that testimony 
by the persons named as to such alleged admissions 
could not in any event be sufficient evidence unless 
credibility be given to them which the record shows 
they do not possess. It is significant, in this connec¬ 
tion, that the Court below, in ruling that conversa¬ 
tions with Chambers could be given in evidence, dis¬ 
tinctly announced: 

“I don’t interpret them as evidence of the 
fact whether there was such an indebted¬ 
ness” (Rec. 41). 

Moreover, the Court below refused to permit ap¬ 
pellant to produce, in her rebuttal, evidence offered 
by her showing the non-existence of the alleged in¬ 
debtedness from Chambers to Buroughs,—such 
evidence consisting of two original statements of 
account from Buroughs to Chambers, dated, re¬ 
spectively, August 31 and September 27, 1912, 
showing (Rec. 63-4): 

(1) “that on August 31, 1912 defendant 
Buroughs rendered a statement to Mr. 




Chambers showing that the net loss of each 
of them on the full account up to that time 
was $389.51 for Mr. Buroughs and $^89.52 
for Mr. Chambers,” and 

(2) that on Sept. 27, 1912, the defendant 
Buroughs rendered to Mr. Chambers a fur¬ 
ther statement, and being the final statement 
of account, showing that the total loss at 
that time to Mr. Chambers was $39.26 and 
the total loss to Mr. Buroughs $39.26. ,, 

Separate exceptions were duly noted by appellant 
to the exclusion in each instance (Rec. 64). 

In the second place, it is well settled that the 
question of whether Chambers was indebted to 
Buroughs was wholly immaterial. In OToole v. 
Lamson, supra, this Court at p. 286 quoted approv- 
ingly from W illiamson H. F. Co. v. Ackerman, 77 
Kan. 502, as follows: 

“The conduct of John, whatever it may 
have been, was no excuse or justification for 
intimidating and coercing the father to pay 
Johns debt , or to give a mortgage on his 
home to secure the payment of such debt.” 

CONCLUSION. 

For the reasons assigned, the decree appealed 
from is erroneous, and it is submitted that it should 
be reversed with directions to grant the prayers of 
appellant’s bill. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant, 

Miss Florence L. Chambers. 
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No. 2824. 


FLORENCE L. CHAMBERS, Appellant, 

VS. 

JOHN M. BUROUGHS and WILLIAM EISENBROWN. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of Facts. 

This suit was instituted by appellant (hereinafter called 
plaintiff) to avoid the effect of a certain judgment by con¬ 
fession in the Supreme Court of the District of Columbia, 
alleging that the judgment was obtained by fraud, duress, 
and undue influence. 

Prior to July, 1912, plaintiff’s brother, William H. 
Chambers, had an arrangement with appellee Buroughs, 
under which the former selected horses from the latter’s 
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stable in Philadelphia, shipped them to Washington, or else¬ 
where, to be sold by him, he to account for the proceeds of 
sales to Mr. Buroughs in Philadelphia, and to receive as 
his compensation one-half the net profits arising from such 
sales (Rec., pp. 44, 45, 46, 47, 49). Mr. Buroughs’ sus¬ 
picions being aroused (43-44), his clerk having visited 
Washington to inquire into the condition of affairs (45), 
an accounting was demanded of Chambers. At that time 
he had received from Mr. Buroughs horses which cost more 
than $2,700 (41), which lie had reported sold and the pro¬ 
ceeds uncollected. Investigation convinced Mr. Buroughs 
that Chambers had embezzled these proceeds. Negotiations 
resulted in Mr. Buroughs agreeing to accept $1,700 in com¬ 
promise; and Mr. Chambers, accompanied by Mr. Bur- 
oughs* clerk, called at Mr. Lester s office early in October, 
1912, to have put in proper form security theretofore of¬ 
fered by Mr. Chambers for said sum (41). This security 
was not given, and on December 22 Mr. Buroughs had a 
warrant issue from the magistrate’s court in Philadelphia 
charging Chambers with embezzlement, which, under the 
law of Pennsylvania, is a misdemeanor (49-53). Mr. 
Chambers went to Philadelphia with the officer who brought 
the warrant to Washington, and appellee Eisenbrown be¬ 
came his bondsman. 

The case against Mr. Chambers was subsequently set for 
hearing on January 8, 1913. On January 4 (12) plain¬ 
tiff went to Philadelphia and besought Mr. Buroughs to 
accept security for her brother’s indebtedness. She had 
certain property belonging to him under her control and 
was in a position to protect herself against loss (48). Hear¬ 
ing of the case was continued to January 28 (53). After 
plaintiff had made three visits to Mr. Buroughs in Phila¬ 
delphia and three to the office of his attorney in Washing¬ 
ton she confessed judgment for $1,700 in favor of Mr. 
Buroughs, who accepted her as his debtor and released his 
claim against her brother (8). No agreement for the dis- 
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missal of the criminal prosecution was entered into, but 
upon receiving the security mentioned Mr. Buroughs caused 
the prosecution to be dismissed. The laws of Pennsylvania 
and the courts of that State authorize and favor the settling 
by the parties of misdemeanors of the character in question. 
Mr. Buroughs agreed to wait for the payment of the judg¬ 
ment for one year, at the expiration of which time, when 
her brother could not be prosecuted, plaintiff filed this suit. 

Under date of October 1, 1912, Mr. Buroughs’ attorney 
wrote to Lucas P. Loving, Esq., that Mr. Chambers was 
willing to make an assignment of his interest in an estate 
to secure this indebtedness (51). Mr. Althouse, Mr. 
Buroughs clerk, presented the above-mentioned letter to 
Mr. Lester, and told him in Mr. Chambers’ presence “that 
he came down to get security for an amount that was owing 
John Buroughs” by Chambers (36). Mr. Chambers told 
Mr. Lester he had an interest in his father's estate, but he 
“didn’t exactly know what,” and requested Mr. Lester to 
telephone his sister, Mrs. Van Fleet, an executrix of the 
estate, for details (55), which Mr. Lester did. Mr. Cham¬ 
bers stated the object of the visit to Mr. Lester’s office was 
“to see about the equity that (he) witness had to give as 
security for the loss of these horses” (35). It developed 
that he had assigned his interest in the estate to his wife. 
Nothing was settled at this visit, Mr. Chambers leaving 
with the understanding that he would have his wife re¬ 
assign the interest in the estate to him (55), and that he 
would assign same to secure Mr. Buroughs. Shortly there¬ 
after Mr. Lester had a second interview with Mr. Chambers, 
his attorney, Mr. Shea, and Mr. Althouse, but nothing was 
accomplished, as the reassignment had not been made by 
Mr. Chambers’ wife (56). Mr. Lester had no further com¬ 
munication with Mr. Buroughs and supposed the matter 
had been settled (56), until January 13, 1913, when plain¬ 
tiff called at his office, pursuant to a telephone engagement 
made by her or her sister, and‘informed him of her 
brother’s arrest. She was accompanied by her sister and 
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Mr. Chambers’ wife. Thereafter plaintiff made two visits 
to Mr. Lester. The result of her visits to Mr. Lester and 
Mr. Buroughs was that she offered to assume her brother’s 
debt and to give her real estate as security for the amount 
Mr. Buroughs had agreed to accept from her brother (58). 
which security was finally represented by the judgment 
mentioned, she preferring to give that form of security to 
borrowing money upon her real estate (22). This judg¬ 
ment was accepted by Mr. Buroughs as a compromise and 
settlement of his claim against Mr. Chambers, whom he re¬ 
leased from obligation, accepting the plaintiff as his debtor 
( 8) in her brother’s stead. 

It is not disputed that plaintiff made three calls upon 
appellee Buroughs and three upon his attorney, Mr. Lester, 
and that no communication was had by appellees or their 
attorney with plaintiff except at her self-sought interviews 
in Philadelphia and at Mr. Lester s office. It is nowhere 
suggested in the testimony that Mr. Buroughs requested 
plaintiff to furnish security or to obligate herself for her 
brother; on the contrary, he testifies that he advised her 
against it (47, 48), and his testimony is uncontradicted. 
No communication was had with plaintiff by Mr. Buroughs, 
<>r any one representing him, until after her brother’s 
arrest, and then only at her instance. Her act in giving 
security for her brother was wholly voluntary, and was 
with the knowledge that she would not lose an} 7 money she 
might be required to pay for her brother, because, as she 
testified, she was one of the trustees of her father’s estate 
and controlled her brother’s interest therein (58). At the 
time she testified she had received $960 from her brother 
toward the payment of the indebtedness due Mr. Buroughs, 
then represented by her confessed judgment (31). She 
has retained that sum, has made no tender of any part 
thereof, and the criminal charge against her brother has 
been finally dismissed (39). 
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There is no testimony tending to show that Mr. Buroughs 
or his attorney exercised any influence or coercion to impel 
plaintiff to assume her brother’s debt. 'The attempt is made 
to show that she was influenced by the fact that her brother 
had been arrested for embezzlement and trial was imminent. 
She claims that to prevent such trial she assumed the obli¬ 
gation, which she now seeks to avoid while she has in hand 
a large part of the amount due, which was given her to pay 
Mr. Buroughs, and at a time when her brother cannot be 
prosecuted. 

BRIEF AND ARGUMENT. 

- Counsel for appellees will not attempt to consider in de¬ 
tail the 26 assignments of error made by plaintiff, prefer¬ 
ring to present the case as it appears to them. These as¬ 
signments are duplicated in many instances and are reduci¬ 
ble to a few propositions. A number of them are not of 
alleged errors in rulings or in the decision of the court, but 
of statements appearing in the opinion of the court, and 
counsel for appellant has not thought it worth while to 
consider many of them in his brief. 

The principal question involved is whether or not plain¬ 
tiff’s act in confessing judgment was voluntary or was the 
result of fraud, undue influence, or duress practiced upon 
her by defendants. Another question is whether or not the 
act of plaintiff in confessing judgment under the circum¬ 
stances is contrary to public policy, and, if so, is she in pari 
delicto. Other minor propositions are involved. 

Appellees submit that plaintiff assumed her brother’s in¬ 
debtedness after mature deliberation, secure in her ability 
to protect herself against loss, and without any fraud, du¬ 
ress, or undue influence exerted by them. They further 
submit that not only was this assumption free and volun- 






tary, but was satisfactory to her for a year thereafter, when 
she ratified what she had theretofore done; that her act was 
not against public policy, but, on the contrary, was in full 
accord with the laws and decisions of the State where the 
prosecution was instituted, and that she is without standing 
in a court of equity. 

Fraud. 

Plaintiff’s case is predicated upon the exercise of fraud, 
duress, and undue influence as charged in the fourth para¬ 
graph of her bill. The object of the suit is to vacate a 
judgment. It has been held by this court that to vacate an 
instrument under seal the proof must be clear and con¬ 
vincing. 

Birchett vs. Seale, 36 App., 586. 

In the instant case a judgment of a court of record is 
sought to be vacated, for which judgment consideration will 
be presumed. The same rule that this court applied to a 
sealed instrument is to be applied to a record, and the evi¬ 
dence to vacate a judgment must likewise be clear and con¬ 
vincing. It is submitted that the evidence offered is not 
clear or convincing, but is insufficient to cast doubt upon 
the bona fides of the transaction. 

Plaintiff has alleged actual fraud as the ground of relief, 
and the element of fraud must be proved by facts that con¬ 
vince the mind of the court, as fraud will never be presumed. 
No fiduciary or confidential relation existed between the 
parties, and the burden of showing fraud, undue influence, 
or duress is on the plaintiff seeking to set aside the judg¬ 
ment. If it appears that she acted upon her own deliberate, 
independent judgment, the judgment will not be vacated. 

Magaw vs. Huntley, 36 App., 26. 

Tucker vs. Moreland, 10 Peters, 58. 

Security Company vs. Garrett, 3 App., 69. 









Actual fraud (which includes undue influence and du- 
ress) is a leged, and relief will not be given on any ground 
other than fraud shown by proof to exist. 

Lyre vs. Howard, 15 Howard, 43. 

A mere preponderance of evidence is not sufficient to 
warrant a finding of fraud. 

Lalone vs. U. S„ 164 U. S., 255. 

Fraud or undue influence, to vitiate a contract or judg¬ 
ment, must be improper influence exerted by the party 
benefited, not by some extrinsic influence resulting from 
existing conditions. In this case plaintiff could recover 
only by showing fraud, undue influence, or duress exer- 
cised actively by appellees, not by a mere condition of 

affairs existing before plaintiff was known by appellees to 
exist. 

Guinn vs. Ry., 63 Oregon, 374. 

Green vs. Scrannage, 19 Iowa, 461. 

There can be no element of actual fraud in this case 
unless Mr. Buroughs made some misrepresentation of fact to 
plaintiff. Such is not contended. All that can be claimed 
is that he caused an arrest in a jurisdiction where, as the 
trial court has held, he was chargeable with knowledge that 
it could not be maintained, or as plaintiff’s counsel claims 
on page 45 of his brief that he had actual knowledge of this 
condition. This would seem to be the foundation of this 
suit, and to show actual fraud plaintiff should show actual 
knowledge of such condition. In view of the authorities 
cited hereinafter it is not believed that this court will hold 
that defendants either knew or were chargeable with knowl¬ 
edge that the prosecution could not be maintained when 
instituted. 

To contend that the fraud consisted of the prosecution in 
such jurisdiction with such knowledge merely chargeable 
to defendants is to claim constructive fraud and not actual 
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fraud, and if it be granted that defendants were chargeable 
with such a knowledge of the law as would make them aware 
that Chambers could not be convicted in Philadelphia of the 
offense charged, it must likewise be granted that plaintiff is 
also chargeable with such knowledge of the law and that she 
is in pari delicto if any wrong has been committed. It does 
not appear that any misinformation was given plaintiff or 
that any information was withheld from her. The knowl¬ 
edge of the law applying to the situation w’as equally open 
and equally chargeable, if material at all, to both plaintiff 
and defendants. 

“A mere expression of opinion as to a condition of 
a contract, which is a matter of law’, in respect to 
which both parties are equally chargeable with knowl¬ 
edge, cannot constitute a false representation or 
deceit ** 

Mutual Life vs. Phinney, 178 U. S., 327. 

Duress and Undue Influence. 

Duress is not involved in this case. 

“Duress may be defined as a condition of mind 
resulting from such improper pressure that the will 
is overcome and an involuntary act or contract in¬ 
duced,—a condition of mind produced by an un¬ 
lawful intimidation, and which results in the doing 
of an act w hich is not required by law\” 

O’Toole vs. Lamson, 41 App. D. C., 276. 

“Duress, in its more extended sense, means that 
degree of constraint or danger either actually in¬ 
flicted or threatened and impending, which is suffi¬ 
cient, in severity or in apprehension, to overcome the 
mind and will of a person of ordinary firmness.” 

Pierce vs. Brown, 7 Wall., 205. 

Duress has been divided into tw T o classes, namely, duress 
per minus and duress of imprisonment. 

Bouvier’s Law r Dictionary. 
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Duress is an actual or a threatened violence or 
restraint of a man s person, contrary to law, to com- 
pel him to enter into a contract, or to discharge one ” 


These authorities would indicate that duress is in no man¬ 
ner involved in this case, for no pressure, violence, restraint 
or danger was ever threatened or impending against the 

plaintiff, and she must confine her complaint to alleged 
undue influence. 


The law on the question of undue influence is clear, but 
it is submitted that it cannot apply to a volunteer. It does 
not appear from the evidence that plaintiff was subjected to 
any coercion by undue influence or duress, as charged. It 
does appear that plaintiff’s impulse to act was occasioned by 
circumstances created before the defendants had knowledge 
of her existence, her relationship to Chambers, or her re¬ 
sources, and that her act was deliberate, voluntary, intelli¬ 
gent, and natural. A volunteer cannot be said to act under 
duress or undue influence. 

At the time the warrant was issued for Chambers’ arrest 
plaintiff was an unknown quantity, and voluntarily entered 
upon the scene after the arrest had been made, until after 
which she was not known to exist or to have any resources, 
she sought defendants; they did not seek her. She made 
three visits to -Mr. Lester’s office and three to Philadelphia, 
all for the purpose of accomplishing her ends. No one in¬ 
vited her to make any of these visits. No one controlled her 
will or caused her to make any of the visits, to assume her 
brother s debt or to do any act. On the contrary, she was ad¬ 
vised against doing anything. Whether or not her brother’s 
peril or her sister’s alleged threats induced her action no one 
but herself can know. She did not mention either to defend¬ 
ants and they did not use either to influence her. If she was 
influenced by the fact that her brother was under arrest and 
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assumed his debt to save him from punishment it was not 
at the persuasion of defendants. If her sister influenced her 
(and that is doubtful, for she says she did not speak to her 
about the matter after she was in Mr. Lester’s office the first 
time) defendants cannot be chargeable with such influence. 

The only influence plaintiff seeks to establish consists in 
some rash, immaterial statements made by her sister and 
excluded from the testimony and existing conditions. There 
is no pretense of duress or coercion. She may have been 
influenced by her brother and sister (but not by defendants) 
and by the fact of her brothers arrest for a crime. She does 
not claim that defendants or their attornev influenced her to 
assume her brother’s debt, but shows that she diligently and 
voluntarily sought to give security for it, first, her brother’s 
interest in his father’s estate, rejected because negligible, and 
then her real estate. 

“Undue influence, for which a deed or will may be 
annulled, must be such that the party making it has 
no free will. It must amount to fraud or coercion 
destroying free agency.” 

Towson vs. Moore, 11 App., 377. 

Plaintiff's principal contention appears to be that the exist¬ 
ing conditions influenced her. She was evidently imbued 
with the idea that she must establish that her first knowledge 
of her brother’s arrest was given by Mr. Lester, and she 
was thereby forced into a course of action which culminated 
about two weeks later in her confessing judgment. Her 
testimony throughout shows that she considered this propo¬ 
sition most important. This is probably considered essen¬ 
tial, for if she learned of the arrest some time before calling 
on Mr. Lester, and after considering the matter for that time 
entered into the agreement, she would be unable to convince 
any one that her acts were not voluntary and the result of 
her own independent, deliberate judgment. 

It is idle to claim that plaintiff’s discretion was annihi¬ 
lated and substituted by the wi 11 of the defendants by means 
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of undue influence or duress exerted by them, when it is 
considered that plaintiff consumed the time between Janu- 
ary 4th, her first visit to Mr. Buroughs, and January 27th, 
the day she confessed judgment, in deliberate consideration 
ot all the circumstances, and that not once during that time 
or before was she approached or communicated with by de¬ 
fendants or their attorney. During that time she consid¬ 
ered three different methods of settlement, one of which (the 
repetition of the offer of Chambers’ interest in his father’s 
estate) was not acceptable to the defendants, another she 
rejected, and the third was finally adopted. When the first 
was rejected, plaintiff, without solicitation or knowledge by 
defendants of her possession of resources, offered her own 
property as security. When it was proposed that she bor¬ 
row the money and repay the loan with the monthly pay¬ 
ment of $40, which she insisted she could collect from her 
brother, which would have been the logical, least expensive, 
and most convenient arrangement for all concerned, she hes- 
l ated, and, after consideration and consultation with her 
brother rejected this method without giving her reason, and 
agree to the method adopted. Her counsel, appreciating the 
importance of this proposition, endeavors to show by her 
testimony that she first learned of her brother’s arrest from 

Mr. Lester, notwithstanding such could not be the fact, as 
hereinafter shown. 

Her brother’s peril may have influenced plaintiff to take 
steps to relieve him. That would be natural, and a failure 
to help a brother under such circumstances may have been 
contrary to average human instinct. Yet equity will not 
reieve her, in the absence of any proof of coercion, anv 
more than !t would had Chambers been unrelated to her. 
She has failed to show coercion of any sort, but, on the con- 
arj, it is shown that she injected herself into a situation 
where she was not sought or even contemplated, and that 
she went about the business of the relief of her brother in a 
cool and deliberate manner, contrary to the advice of defend- 
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ants. She is 42 years old (19). Had the defendants re¬ 
fused to consider her, had they denied her effort to relieve 
her brother and insisted upon pressing the charge of embez¬ 
zlement, she would have thought them guilty of wanton 
and unnecessary cruelty. 

It is essential to plaintiff’s case that she offer definite proof 
of the undue influence and duress she alleges. This, it is 
submitted, she has wholly failed to do. 

“If the grantor in a deed was induced by feelings 
of friendship and gratitude to execute it, it will not be 
set aside on the ground of undue influence, if it 
appears that she acted upon her own, independent, 
deliberate judgment, nor will it be set aside upon evi¬ 
dence merely tending to show undue influence.” 

Magaw vs. Huntley, 36 App. D. C., 26. 

“A will of a person of sound mind and memory 
cannot be set aside in the Federal courts on evidence 
tending to show only a possibility or suspicion of 
undue influence.” 

Beyer vs. Le Fevre, 186 U. S., 114. 

“In the absence of a fiduciary relation between a 
grantor and grantee, the burden of showing undue 
influence upon the part of the grantee is upon the 
complainant seeking to have the transaction set 
aside.” 

Madre vs. Gaskins, 39 App. D. C., 19. 

“Although the execution of a deed may have been 
induced by feelings of friendship and gratitude, yet, 
if the grantor acted upon his own independent, delib¬ 
erate judgment, with full knowledge of the nature 
and effect of the deed, it will not be set aside as 
obtained by undue influence.” 

Ralston vs. Turpin, 129 U. S., 663. 

Plaintiff’s knowledge of the nature and effect of her act 
is not to be questioned, for the matter was thoroughly and 
comprehensively explained to her by Mr. Lester and was 
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that H 1 m ^i Cr JanUary 27th in such a manner 
that it could not be misunderstood. She had full knowl- 

doulfc r- Um ,r CeS inV ° lved in her br °ther’s difficulty, 
doubtless obtained from him; she was not solicited by the 

defendants to take any part in the affair; she was repeatedly 
advised by them against doing so; she had ample time in 
«Inch to deliberate and consider, and after such delibera¬ 
tion she elected to relieve her brother by an act the nature 
and consequence of which she had full advice upon It is 
not possible to view plaintiff other than as a thoroughly 

suchTe i and phySicaI 'y free > volunteer, and as 

-ueh she has no right to the relief she seeks of this court. 

An easy test may be made of whether or not plaintiff’s 
action was voluntary and the result of deliberate judgment 
f the conditions today were as in January, 1913, Chambers 
under arrest ,n Philadelphia for embezzlement, his liability 
to Buroughs undisputed, plaintiff in control of his interest in 
his father s estate, what would she do, even with her present 
information and after that lapse of time? What would her 
counsel upon mature deliberation advise her to do? One'of 
two things could be done, furnish satisfactory security for 
e amount embezzled or let trial proceed. Undoubtedly 
any attorney plaintiff might have consulted would have ad 

S' S° 1° I 1 " 1 ^ m ” d ”* <» H. brother .tend 
tnal particularly as she could not lose, having control of 

her brother s property, and the only question that could be 

raised on trial would be the jurisdiction of the Philadelphia 

court which court, it is submitted, had jurisdiction over Mr 

result oTc'aIni Sh ° Wn ' Such advice would be th « 

result of calm and deliberate judgment, assuming, of course 
that such act would not be illegal. ’ 

aS?Umpti0n ° f her brother ’ s d e b t was the 
L f 1 7 r proposition, and not at the solicits 

arv 22 wh T 18 shown V plaintiff’s letter of Janu- 
ary ZZ, wherein she says: 




“Mr. Buroughs, very kindly, consented to accept 
the security that I have been able to offer him, and 1 
will return to Washington to settle the matter the 
first of the week” (58). 

Counsel for plaintiff has not suggested anything that 
should have been done other or better than was done. It is 
easy to say what should not have been done, but more diffi¬ 
cult to say what should have been done. When plaintiff 
approached Mr. Buroughs should the latter have refused to 
see her or to let her assume her brother’s debt when she 
could not lose thereby? Should he have insisted upon pros¬ 
ecuting the brother or should he have accepted the security 

i one conceive of anything better than was 
done? All was at plaintiff’s solicitation, and she was unin- 
anything defendants or their attorney said or 
did. Again, when plaintiff* appeared in Mr. Lester’s office 
offering security what should he have done? He could 
have done nothing and refused to talk with plaintiff, and the 
prosecution could have gone on. It is clear that plaintiff did 
not and would not desire that. Mr. Lester told plaintiff, as Mr. 
Buroughs did, to have nothing to do with the matter (48, 
58). When she was insistent be told her to pay the indebt¬ 
edness by obtaining money on her real estate which could be 
repaid by Mr. Chambers in monthly instalments, as he has 
paid her, and as she said she could pay. It is submitted that 
that plan urged by Mr. Lester after plaintiff had agreed to 
give a judgment note or a lien on her real estate, would have 
been far better for her and for Mr. Buroughs than the one 
she insisted upon adopting. She could have repaid the loan 
from the money received from her brother, would have lost 
nothing, and Mr. Buroughs would have had his due. 

To place any other construction upon what was done is to 
say that when an individual has gone wrong, no one may 
interfere to save him. A relative may not assist a wrong¬ 
doer or save harmless one whom he has injured, although a 
stranger may. No such proposition has ever been enun- 
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dated by any court. All that has been held is that any act 
done by a person under circumstances similar to this case 
must be voluntary and not contrary to public policy, and it is 
submitted that the acts done by plaintiff were voluntary and 
would today be repeated if conditions were similar, and are 
not only not contrary to public policy, but have the approval 

of the laws and decisions of the jurisdiction where the prose- 
nit ion was pending. 


Plaintiff’s Delay in Acting and Ratification. 

Plaintiff had in her power the opportunity to learn all the 
facts immediately after she had confessed judgment. She 
received a letter and copy of the declaration and plea which 
she held for a year. The bill tries to evade this, claiming 
that she was under the same duress and fear under which 
she confessed judgment, meaning only that she was in 
ignorance of the fact that she could litigate. If such be the 
fact, defendants are in no wise responsible for it. She had 
settled the matter, had the evidence in her hands to exhibit 
to whomsoever she pleased, and doubtless did exhibit it to her 
brother, whom she had theretofore been consulting. She 
had the means of learning, the equivalent of knowledge. 

She admits that Mr. Lester advised her against the move¬ 
ment (23) ; that he asked her if she had counsel (28) and 

a ,! Send f0r a law ^ er ( 32 )> and that she told him 

no (33). She admits that Mr. Lester’s letter of Januarv 

2/th, which was given to her, was all true and was read to 
her. She understood everything and was satisfied until a 
year later, when she was called upon to pay the obligation 
she had assumed and then learned for the first time that she 
could litigate, whereupon her dissatisfaction began. Had 
s e acted before the year expired possibly the statute of lim¬ 
itations would not have operated against renewed prosecution 
o her brother, though the action against him had been dis- 




missed and her brother released from civil obligation by the 
acceptance of plaintiff as the debtor. 

She ratified her every act a year after she had performed 
them by offering to pay $480 on account of the judgment 
she had confessed, and that at a time when she had no fear 
of her brother’s trial or imprisonment. Her letters of Janu¬ 
ary 22 and January 30, 1914 (23-24), a year after the judg¬ 
ment was entered, were a ratification of what had been done. 

Gotwalt vs. Neal, 25 Md., 434. 

Public Policy and Venue. 

Much is attempted to be made of the fact that Mr. Cham¬ 
bers was arrested under a warrant issued in Philadelphia, 
it being claimed that prosecution for any crime committed 
under conditions shown could only be in the District of 

%j 

Columbia. The trial court held that the criminal process 
invoked by the defendants was in a jurisdiction where the 
“defendants knew, or were bound to know,” they could not 
successfully maintain it, as the offense charged was com¬ 
mitted. if at all. in the District of Columbia. It is believed 
that this question is immaterial to the issue. Nothing ap¬ 
pears in the record to indicate that Mr. Buroughs had any 
doubt that Philadelphia was the proper jurisdiction for the 
prosecution. Nothing appears to indicate that he obtained 
the warrant improperly, or that the magistrate who issued 
it thought that prosecution could not be successful in Phila¬ 
delphia. There is no testimony of bad faith in the issuing 
of the warrant. It is assumed and charged by plaintiff that 
Buroughs actually knew that Chambers could not have been 
successfully prosecuted in Philadelphia, but she has offered 
no proof on the subject. The court cannot assume that Mr. 
Buroughs, in applying for a warrant, testified other than as 
he testified here. The assumption is that his testimony was 
the same. Anything else is conjecture. If the magistrate 
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made a mistake in issuing the warrant Buroughs is not 
chargeable with the error. Authorities on the proper venue 
for trial were not cited in argument in the court below, and it 
is now Mibniitted that Philadelphia was the proper and only 
place for such prosecution to be conducted. 

The evidence is conclusive that the horses were delivered 
to Mr. Chambers in Philadelphia and that he was to ac¬ 
count there for the proceeds of sales. Mr. Chambers traveled 
back and forth for the purpose of obtaining horses and 
making settlements, and would be chargeable for his failure 
to account only in Philadelphia, unless the specific act of 
embezzlement could be shown to have taken place elsewhere. 
The presumption is that he was innocent until the last 
moment, and that last moment was in Philadelphia where he 
failed to account when required so to do. He was under no 
obligation to account elsewhere and would have committed no 
crime in refusing so to do. Assume the fact to be that Cham¬ 
bers sold the horses and took the money to Philadelphia, in¬ 
tending to pay it to Mr. Buroughs, but while there changed 
his mind and embezzled it, could it be contended that Phila¬ 
delphia would not be the venue for trial? Such may have 
been the fact. If a merchant here allows his drummer to 
take a dozen watches, which he reports sold to different per¬ 
sons in Virginia, North Carolina, and South Carolina, he to 
account for the proceeds here, the merchant would not have 
to find in which county or State the agent was when he 
converted the proceeds of the sales. He may have stopped 
in any one of the three States and in twenty different coun¬ 
ties, at any of which stopping places he may have embezzled 
the money. Being required to account here, he would be 
chargeable with converting the money here, and should be 
indicted here. The crime is not complete until he fails 
to account when required at the proper place. 

3y 



Magistrates in Philadelphia are authorized to call upon 
the District Attorney for opinions. The following copy of 
a letter is offered as argumentative only: 

‘District Attorney’s Office, 
“Philadelphia. 

“March 13th, 1915. 

“Magistrate William Eisenbrowx, 501 Cuthbert 

Street, Philadelphia. 

“Dear Sir: In reply to your request for advice 
in re enclosed letter of March 2nd, I beg to say that 
it is our opinion it the person referred to in your com¬ 
munication received horses in Philadelphia, brought 
them to \\ ashington, sold them there and received 
the money tor them there, lie may be prosecuted in 
I hiladelphia if it was his duty to account for the pro¬ 
ceeds for the horses in this city. W e would desire 
to add to this that there are no decisions in the 
State of Pennsylvania on this subject, but our opin¬ 
ion is predicated on the general principles of the law. 

“Very truly yours, 

“JOHN MONAGHAN, 

“Ass’t District Attorney ” 

In Wharton’s Criminal Law, vol. 2, 11 Ed., sec. 1287, we 
find: 

The remarks heretofore made a^ to continuous 
takings apply with peculiar force to embezzlement, 
which (until detected) may spread over an extended 
period of time and occupy several jurisdictions. The 
defendant may be tried in any county where any part 
of the embezzlement was committed, or where, upon 
belay called upon to account, he disowned having 
received the monev.” 

In Regina vs. Murdock, 8 Eng. Law and Equity Rep. 
577; 5 Cox, 360, the syllabus reads: 

The duty of a servant was to go into a neighbor¬ 
ing county, D, every Monday and there collect 




moneys for his master, and to return to N (Notting- 
am) where the master lived, and to pav over what 
he nad received on Saturday night. 

The servant received money for his master in 
county D but did not return to his master and ac¬ 
count on the following Saturday. Two months after¬ 
wards his master met him in N and asked him for 

the money, upon which he stated that he was soitv 
he had spent it.” J 

The question where the prosecution should be was raised, 
and the able and well-known judges were unanimous in 
holding that the prosecution would lie in Nottingham, be¬ 
cause of the failure of the servant to return and account, 
the non-accounting being evidence of his intention to em¬ 
bezzle, Parker, J., saying that the mere spending of the 
money was not sufficient of itself to constitute embezzlement, 
because the servant was not. bound to pay over the identical 
money received, but might substitute other money for it: 
Maule, J., saying it was the duty of the servant, upon being 
asked, to pay over the money in Nottingham, not the same 
money which he had received, but money to the same 

amount, and when he did not do so he committed the 
offense.” 

In Rex vs. Rogers, 2 Q. B. O., 28; 14 Cox C. C., 22, de¬ 
fendant was charged with embezzlement. He was employed 
to collect money in various counties, and it was his duty to 
remit such collections to his employers, in Middlesex. He re¬ 
ceived money in Yorkshire but did not report it to his em¬ 
ployers. He subsequently wrote them two letters without 
mentioning the money, and another letter from which it 
could reasonably be inferred that he wished his employers 
to think he had not collected the money. 

The court said: 

“Starting with this, that the law presumes every 
man to be innocent until he is proved to be guilty, 

I am at a loss to find any evidence of the complete 
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offense in Yorkshire except the writing and posting 
there of the letters addressed to the prisoner’s em¬ 
ployers in Middlesex. I think that the letter of the 
21st day of April addressed to and received by the 
prosecutors and intended to act on their minds in 
Middlesex, was in effect an act done by the prisoner 
in Middlesex. * * * There may have been evi¬ 

dence on which the prisoner may have been properly 
convicted in Yorkshire; but I am clearly of the opin¬ 
ion that there was evidence which justified his con¬ 
viction in Middlesex.” 

In Rex vs. Taylor (a leading case), 3 Bos. & P., 596; 2 
Leach, 974; Russ. & Ry., 63, the prosecutor, living in Mid¬ 
dlesex County, sent the accused with ten shillings’ worth of 
herring to a customer in Surrey County. The customer paid 
him the ten shillings in Surrey County, and he kept the 
money. He was indicted in Middlesex County. The court 
said: 

“The prisoner being sent over Blackfriar’s bridge 
into the county of Surrey, there received ten shillings 
for his master. The receipt of that money was per¬ 
fectly legal and there was no evidence that he ever 
came to the determination of appropriating the 
money to his own use until after he had returned 
into the county of Middlesex. Tt was not proved that 
the money ever was embezzled until the prisoner was 
in the countv of Middlesex. In cases of this sort the 
nature of the thing embezzled ought not to be laid 
out of the question. The receipt of money is not like 
the receipt of an individual thing, where the receipt 
may be attended with circumstances which plainly 
indicate an intention to steal, hv showing the inten¬ 
tion in the receiver to appropriate the thing to his 
own use. Thus if a servant receive a horse for hit 
master and sell it before he gets out of the county 
where he fi.'st received it, it might be said that he is 
guilty of the whole offense in that county. But with 
respect to money it is not necessary that the servant 
should deliver over to his master the identical pieces 
of money which he receives, if he should have lawful 
occasion to pay them away. In such a case as this, 







therefore, even if there had been evidence of the 
prisoner having spent the money on the other side 
of Blackfriar’s bridge it would not necessarily confine 
the trial of the offense to the county of Surrey. 
But here there is no evidence of any act to bring the 
prisoner within the statute until he is called upon by 
his master to account. When called upon by his 
master to account for the money, the prisoner denied 
that he had ever received it. This was the first act 
from which the jury could with certainty say that the 
prisoner intended to embezzle the money. In this 
case there was no evidence of the prisoner having 
done any act to embezzle in the county of Surrey, nor 
could the offense be complete, nor the prisoner be 
guilty within the act, until he refused to account to 
his master.” 

“The venue (for embezzlement) may be laid in 
the county in which the property was entrusted to 
the defendant and in which he refused to return the 
property, notwithstanding the fact that while acting 
in his fiduciary capacity he fraudulently removed the 
property to another county and there converted it.” 
7 Encyc. Pleading & Practice, 412. 

“An indictment for embezzlement may be laid 
either in the county in which the money or property 
was received, or in the county into which it has been 
taken, or where the prisoner disowned having re¬ 
ceived the same ” 

6 A. & E. Encvc.. 1st ed., 4980. 

“Embezzlement, like theft, may be prosecuted in 
any county through or into which the property was 
transferred by the accused.” 

Brown vs. State, 23 Tex. App., 214. 

In State vs. Hengen, 106 Iowa, 711, it was held that the 
indictment would lie in the county in which, under his con¬ 
tract, the accused was to account to his principal, though 
they were received by him in another county and there con¬ 
verted or appropriated. 
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An indictment for embezzlement may be laid either in the 
county in which the property was received or the county into 
which it was taken, or where the defendant was requested 
to account, but refused. 

Rex rx. Hobson, 1 Russ & Ry. Ruling Cases, 56. 

In Campbell vs. State, 35 Ohio St., 70, the question was 
whether the indictment should have been in Huron County 
or in Seneca County. It appears that the defendant received 
the money in Huron County and appropriated it to his own 
use by expending it in Seneca County. The court held that 
the indictment would properly lie in Huron County. 

In Shite vs. Bailey, 50 Ohio State, 636: 

\\ here the contract of employment was made in 
Lucas County by which the accused was authorized 
to canvass for sale and sell his employers goods in 
Sandusky County, and to account for them in Lucas 
County, and at his request goods were sent to him by 
express from his employer’s place in Lucas County, 
to him in Sandusky County, which he received and 
sold in the latter county, part of the proceeds of 
which he converted to his own use in Sandusky 
County and part in the State of New York, it was 
held that the accused might be indicted and tried in 
Lucas County for the embezzlement thus committed. 
The contract of employment having been made in 
Lucas Countv it was the duty of the defendant to 
account there. The court said: 

" ‘It is the defendant's duty to account , together 
uith his neglect or refusal so to do that constitutes the 
fraudulent breach of duty. * * * The defend¬ 

ant’s obligation was to account to his employers at 
Toledo, in Lucas County. * * * ’ ” 





It was held that his failure or neglect or refusal to do so 
elsewhere would not amount to a conversion, for he owed no 
such duty to his employer. His obligation to account for 
the property at that place continued, and his failure to do 
so u hen requested at that place was a breach of the duty he 
owed to his principal. The existence of the contract and the 
breach of the particular duty it imposed were essential ele¬ 
ments of the transaction constituting embezzlement. 

In State vs. Small, 26 Kansas, 209, the accused as bailee 
had a gelding in Sedgwick County and removed it to Sum¬ 
ner County, where he disposed of it. Upon demand in Sedg¬ 
wick County he refused to return the animal to the person 
entitled thereto and represented that it had strayed away. 
It was held that the offense of embezzlement was complete 
in Sedgwick County, the court saying: 

• further claimed that if any offense was com¬ 
mitted by appellant, the commission was in Sumner 
not Sedgwick County. It appears, however, from the 
evidence that the property was placed in the posses¬ 
sion of appellant in Sedgwick County and it was for 
a time under his care as bailee in that county. He 
refused * * * to return the property * * * 

in the county where he received it, and falsely repre¬ 
sented that the animal had strayed away from him. 
The fact that while acting as bailee, he fraudulentlv 
removed the property to Sumner County, and there 
traded it off, does not defeat the prosecution of the 
action in Sedgwick County. * * *” 

It is respectfully submitted, in the light of these authori¬ 
ties, that not only are the defendants not chargeable with 
notice that the prosecution instituted in Philadelphia could 
not be successful, but, on the contrary, the prosecution was in 
the proper jurisdiction. Appellees are not, however, re¬ 
quired to show so much. It is sufficient if it appears that 
the warrant was obtained in good faith, regardless of the law, 
and the burden is on the plaintiff to show mala jides, which 
she has not attempted except by implication. 



Dismissal of Criminal Prosecution of Chambers. 

Much is sought to be made of the dismissal of the criminal 
prosecution of Chambers in Philadelphia. What was finally 
done is thought to be evidence of an unlawful agreement to 
compound a felony, plaintiff endeavoring to show that she 
was not in pari cUlicto. Argument of this proposition is 
based necessarily upon the contention that Philadelphia was 
not the place where Chambers could have been successfully 
prosecuted and that defendants knew or are chargeable with 
knowledge of such being the law, for in Philadelphia embez¬ 
zlement is not a felony, but a misdemeanor, and the law of 
Pennsylvania not only permits the settlement of a misde¬ 
meanor, but the decided cases in that jurisdiction commend 
and approve such settlements. These laws were offered in 
evidence, but the trial court announced that he would take 
judicial notice of the laws of a State (63). Those sections 
pertinent are found in Purdon’s Digest, and it is immaterial 
whether Chambers was an agent, a consignee or a partner, 
the law reading: 

“Sec. 191. If any person, being a banker, * * * 
or agent, and being entrusted for safe custody with 
the property of any other person, shall, with intent to 
defraud, * * * in any manner convert to or for 

his own use, or for the use of any other person, such 
property, or any part thereof, he shall be guilty of a 
misdemeanor.” 

“Sec. 199. If any consignee or factor having the 
possession of merchandise, with authority to sell the 
same * * * shall apply or dispose of the same 

to his own use, in violation of good faith, with intent 
to defraud the owner of such merchandise, and if any 
consignee or factor shall, with like fraudulent intent, 
apply or dispose of, to his own use, any money or 
negotiable instrument, raised or acquired by the sale 
or other disposition of such merchandise, such con¬ 
signee or factor in every such case shall be guilty of 
a misdemeanor. * * * ” 





S Ec . 386. If any member of a copartnership 

* the consen t of his associate 
wilfully and fraudulently converts to his 

own use, or takes, makes way with, or secretes, with 
intent to convert to his own use, or to the use of an¬ 
other, or withholds, or appropriates, or otherwise 
fraudulently applies or makes use of any monev, 
goods, rights in action, or other valuable securities or 
enects belonging to such copartnership, and which 
may have come into his possession or under his care 

* 1 1 „ guilty of a misdemeanor. 


In each case if an embezzlement is committed it is a mis¬ 
demeanor, not a felony. 

Sec. 1024. In all cases where a person shall, on 
the complaint of another, be bound by recognizance 

?u >ear ’ * * * or shah be indicted for an assault 
and battery or other misdemeanor, to the injury and 
damage of the party complaining, and not charged 
to have been done with intent to commit a felony, or 
not being an infamous crime, and for which there 
shall also be a remedy, by action, if the party com¬ 
plaining shall appear before the magistrate who may 
ha\ e taken recognizance or made the commitment, or 
before the court in which the indictment shall be, and 
acknowledge to have received satisfaction for such in¬ 
jury and damage, it shall be lawful for the magis¬ 
trate, in his discretion, to discharge the recognizance 
which may have been taken for the appearance of the 
defendant * * * to discharge the prisoner, or 

. to or der a nolle 'prosequi to be entered on 
the indictment, as the case may require. * * * ” 

Construing this last act, the courts have universally 
approved settlements of misdemeanors by the parties. 

Geier vs. Shade, 109 Pa. St., 180. 

Brown vs. McCreight, 187 Pa. St., 181. 

Rothermal vs. Hughes, 134 Pa. St., 510. 






. The contract of settlement and the assumption of debt by 
plaintiff were in Philadelphia. Mr. Lester had nothing to 
do with the matter except to pass on the sufficiency and form 
of the security theretofore agreed on in Philadelphia. On 
her first visit plaintiff offered her brother’s interest in an 
estate as security. It was rejected as insufficient. On her 
second visit to Mr. Lester she said she had agreed with Mr. 
Buroughs to give him a judgment note, which would be a 
lien on her real estate. Mr. Lester told her that form of 
security was not available in this jurisdiction, whereupon she 
returned to Philadelphia and arranged with Mr. Buroughs 
(contrary to Mr. Lester’s suggestion that she give a mort¬ 
gage) to give a judgment which would be a lien upon her 
real estate, which she said was worth $5,000, and, returning 
to Washington, sought Mr. Lester for the formality of com¬ 
pleting what she had agreed to do in Philadelphia, where 
her entire contract was made in accordance with the laws of 
that jurisdiction. 

Defendants live in Philadelphia. They acted under the 
law of Philadelphia in settling their differences. There is 
nothing to show bad faith on their part or on the part of the 
magistrate issuing the warrant, and in the light of the 
authorities and the following letter from the Assistant Dis¬ 
trict Attorney of that jurisdiction, they did what was right, 
proper, and lawful, and no suggestion of mala fides can be 
found in any of their acts. This letter, adopted as an argu¬ 
ment, is instructive: 

“District Attorney’s Office, 
“Philadelphia. 

“April 27th, 1914. 
“Magistrate Wm. Eisenbrown, 

“501 Cuthbert Street, Philadelphia, Pa. 

“Dear Sir: I have your letter of the 27th inst., in¬ 
quiring whether a prosecution for embezzlement may 
be settled by the parties, and requesting instructions 
on two points, viz: (1) whether the parties have the 
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right to make such settlement, and (2) whether the 
magistrate has the legal authority to permit the war¬ 
rant to be withdrawn and the proceedings discon¬ 
tinued. 

“In reply I beg to say that in this State the ordi¬ 
nary common-law rule prevails that a felony cannot 
be compounded, but the act of March 31, 1860, sec. 
9, P. L. 427, permits the settlement of certain misde¬ 
meanors. The statute reads as follows: (Here fol¬ 
lows sec. 1024 above quoted.) 

“From your letter I understand the facts to be that 
a person was arrested charged with fraudulently con¬ 
verting to his own use money which was entrusted to 
him by the prosecutor. 

“I am of the opinion that such a case can be settled 
by the parties and the prosecution withdrawn; that 
the magistrate has authority to permit such settle¬ 
ment, discontinue the proceedings and so enter upon 
his records. 

“In Williams vs. Dreshler, 14 Weekly Notes of 
Cases, 211, it was held that a prosecution against a 
broker for embezzlement could be settled by the par¬ 
ties. So also in Rothermel vs. Hughes, 134 Pa., 514, 
it was held that a prosecution for obtaining money 
under false pretenses could likewise be settled. 

“I also refer you to the cases of Brown vs. 
McCreight, 187 Pa., 181, and Greer vs. Shade, 109 
Pa., 180. 

“I trust that I have satisfactorily answered your 
inquiries. 

“Yours very truly, 

“SAMUEL P. ROTAN, 

“District Attorney. 

“(M. Y. V.)” 

“He Who Comes Into Equity Must Come with Clean Hands." 


Assuming, for argument’s sake, that defendant Buroughs 
agreed not to prosecute plaintiff’s brother if he were secured 
the sum for which he agreed to compromise his claim against 
the brother, and that it was unlawful for him to withdraw 
the prosecution (for a misdemeanor—not a felony)—plain- 





tiff is in no position to ask relief in an equity court. Her 
attorney attempts to argue that a felony was compounded, 
because embezzlement is a felony in this jurisdiction, whereas 
was involved in the crime charged. The only 
offense charged was a misdemeanor. Had a felony been 
compounded or the withdrawal of the prosecution of her 
brother been unlawful, plaintiff would he in pari delicto. 

In Sample vs. Barnes, 14 How., 70, plaintiff sought relief 
in equity against a judgment upon the ground that the con¬ 
sideration for the contract was void and contrary to public 
policy, but the court refused relief because the plaintiff was 
in pari delicto with the other party. 

Equity will not entertain a bill to cancel instru¬ 
ments of indebtedness given under an agreement to 
compound a felony or stifle its prosecution, as the 
parties are in pari delicto 

Rock vs. Matthews, 14 L. R. A., 509. 

“When the consideration of an agreement for the 
sale of land is the compounding of a felonv, neither 
party can obtain relief in a court of equity. ' The par¬ 
ties will be left as found.” 

Allison vs. Hess, 28 Iowa, 388. 

“The meaning of the familiar maxim ‘in pari 
delicto potior est conditio defendentis’ is simply that 
the law leaves the parties where they stand; not that 
it prefers the defendant to the plaintiff, but that it 
will not recognize a right of action founded on the 
illegal contract, in favor of either partv against the 
other. They must settle their own cases without the 
aid of courts.” 

Atwood vs. Fisk, 101 Mass., 363. 

In that case the court held that a bill in equity would not 
lie to compel the surrender or cancellation of a promissory 
note and a mortgage to secure it, on the ground that the 
consideration for them w^as the promise of the payee to for- 
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bear to prosecute for embezzlement, the general rule being 
that where an illegal contract has been made neither courts 

of law nor of equity will grant any relief, but will leave the 
parties where they found them. 

St. Louis, &c., R. R. vs. Terre Haute R. R 145 TI S 


2 Parsons Cont., 746. 

1 Pomeroy Eq. Juris., 402. 

Capehart vs. Rankin, 3 West Va., 571. 

St. Louis Co. vs. Mathers, 71 Ill., 592. 
Kirkpatrick vs. Clark (Ill.), 8 L. R. A., 511. 


" here both parties to a settlement in compounding a fel¬ 
ony stand on an equality they are in pari delicto, and neither 
can recover the consideration. 


Haynes vs. Rudd, 3 Cent. Rep., 449; 102 N. Y., 373 
u ilham vs. Bayley, 35 L. J., N. S., ch. 717. 


A deed for real estate given in part consideration for the 
withdrawal of a criminal complaint for embezzlement is not 

taken 1 " ^ abSCnCe ° f pr °° f ° f any unconscionable advantage 
Wilcox vs. Daniels, 15 R. I., 261. 


Papers executed to shield the maker’s son from a threat¬ 
ened prosecution for a felony of which he is guilty are not 
executed under duress so as to require their cancellation 
One who has executed and delivered securities in consider¬ 
ation of a promise to refrain from prosecution for a felony 

Pe ^°“ gUlIty thereof canno ‘. after his illegal purpose 
has failed from causes other than the breach of the contract, 
rescind the contract and recover back the securities. 

Shattuck vs. Watson, 53 Ark., 147; 7 L. R. A., 551: 

t Jl tha ‘r the S ° n WaS guilty of a felony - an d appellant 
threatened to prosecute him unless the amount obtained was 



secured. It was not a threat to prosecute on a simulated 
charge in order to extort money. 

In Helsley vs. Fultz, 76 Ya., 671, it was held to be a rule 
of courts of equity “not to assist one wrong-doer against an¬ 
other” ; that if the agreement be executory, it will neither be 
enforced nor canceled; if executed, it will not be set aside 
and the property restored; that “in all such cases the parties 
will be left as they placed themselves.” 

In French vs. Shoemaker, 81 U. S., 314, it was held that a 
contract signed because a party was in straightened circum¬ 
stances and greatly embarrassed and in pressing want for 
pecuniary means, where the other party to it was not respon¬ 
sible for those circumstances, was a voluntary act and the 

%/ 

party is bound by its terms, and that where a party signed a 
contract after he had ample time for inquiry, examination 
and reflection, neither a court of equity nor a court of law 
can release him from its obligation. In that case the court 
says: 

“In its more extended sense duress means that de¬ 
gree of constraint or danger, either actually inflicted 
or threatened or impending, which is sufficient in 
severity or in apprehension to overcome the mind and 
will of a person of ordinary firmness.” 

In Gotwalt vs. Neal, 25 Md., 434, appellant had stolen or 
embezzled money of his employers. He was confronted with 
evidence of his crime, told his employers did not wish to 
prosecute, and at their request executed a deed. A day or 
two after, some informality having been discovered in the 
paper, Gotwalt was sent for and executed another deed. The 
court held that the execution of the deed was unconstrained 
and voluntary, and the parties in pari delicto , notwithstand¬ 
ing the hope to escape criminal prosecution was the chief 
consideration for the deed. 

Plaintiff attempts to escape this rule under the exception 
that where one party acts under oppression, injustice or un¬ 
due influence, although he may be in delicto, he is not in 





pari delicto, and may have relief in equity. She has sought 
to bring her case within the principles enunciated in O’Toole 
Lamson, 41 App., 276, and has even adopted the language 
used in that case. It is submitted, however, that the cases 
are not analogous. In that case the plaintiff, a mother, was 
sought. In this the plaintiff sought the defendants. In 
that case all activities were on the part of the defendants ben- 
efited. In this all activities and initiative were on the part 
of the plaintiff. In that case the court found to exist the 
necessary elements, namely, “improper pressure” which over¬ 
came the mind, and “unlawful intimidation,” which resulted 
in the acts complained of. In this case no “improper” or 
other pressure was exercised. The arrest was proper, and no 
intimidation, “unlawful” or otherwise, existed. In that case 
security was sought and exacted; in this it was accepted only 
after advice to plaintiff not to give it, and at her urgent 
solicitation, she being secure in her ability to protect herself 
against loss. In that case the parties benefited, as stated by 
this court, intended to convey and did convey the impression 
that the mother should at once furnish the necessary 
security. In this case the only security ever sought by 
defendant Huroughs was that assigned by Chambers to his 
wife, which had been tendered to him by Chambers. In that 
case the parties benefited “intended to induceher (the mother) 
through fear that her son would otherwise lie proceeded 
against and placed in jeopardy.” In this case the jeopardy 
was complete and plaintiff volunteered to prevent the ex¬ 
pected result—imprisonment. 


Plaintiff’s Failure to Offer to Do Equity. 

Plaintiff is without standing in an equity court. “He who 
seeks equity must do equity.” It is indisputably established 
that claim was made hy Buroughs against Chambers for 
money due (41); that the latter admitted his liability (42- 
43) , agreed to pay the former $1,700 in compromise and 



settlement of this claim (43) ; that plaintiff assumed this in¬ 
debtedness (22), confessing judgment therefor, secure in her 
ability to get from her brother any money she might pay 
(48) ; that Buroughs released Chambers from liability (8) ; 
and that plaintiff has received at least $9G0 from her brother 
for Mr. Buroughs (31). Notwithstanding these facts, she 
asks the court to relieve her from her voluntarily assumed 
liability, without paying or offering to pay the money she 
1^ » received from her brother for appellee Buroughs. 

If she could accomplish this, Mr. Buroughs would receive 
nothing and her brother could not be prosecuted. To over¬ 
come this proposition plaintiff attempts to cast doubt upon 
the indebtedness of her brother to Mr. Buroughs. 

Chambers ’ Indebtedness and Novation. 

The question of Mr. Chambers’ liability to Mr. Buroughs 
for money is not at issue in this case. Mr. Buroughs claimed 
that Mr. Chambers was indebted to him ; plaintiff assumed 
as her obligation the amount agreed upon in compromise be¬ 
tween the principals, and her brother was released from lia¬ 
bility, as shown bv the understanding between her and appel¬ 
lees in Mr. Lester’s letter of January 27th (8). A novation 
was effected, and plaintiff is estopped from questioning the 
indebtedness. If the question could be raised, it is submitted 
that the indebtedness is established by such a preponderance 
of evidence as would have left no reasonable doubt in any 
juror’s mind. 

By the bill as well as by testimony an attempt is made to 
question this indebtedness to Buroughs. In paragraph 7 of 
the bill it is averred that Chambers was not so indebted, but 
was engaged in a partnership enterprise with Buroughs (4L 
Plaintiff’s counsel has probably abandoned this allegation, 
for in his brief in the lower court he said the question was of 
no importance. Plaintiff, her witnesses, and counsel seemed 
to consider it material until the testimony was completed. 





Plaintiff testified that on her first visit to Mr. Buroughs she 
told him that he was in partners with her brother (20) • 
that her brother told Mr. Buroughs he did not owe him any 
money, but that the horses were lost in partnership (21). 
In speaking of the matter she refers to the “loss of the cost 
of the horses” (33). Mr. Chambers testifies that he said to 
Mr. Buroughs: “We have lost money on those horses,” and 
we bought these horses together” (34). He testified that 
he was to give security “for the loss of the horses” (35). 
x lrs Chambers says that her husband told her he was having 
trouble with Mr. Buroughs about the “loss of money lost in 
some horse business as a partnership” (38); that Mr. Lester 
^aid, ^ ou know that Mr. Chambers was in the horse busi¬ 
ness with Mr. Buroughs and he has lost money” (38) 
These witnesses were evidently impressed with the necessity 
of disputing Mr. Chambers’ indebtedness, and the change of 
position is probably due to the conclusive evidence on behalf 
of appellees. Their unanimity on the question shows care¬ 
ful consideration and discussion by them of the importance 

in their minds of establishing this proposition, which is now 
deserted. 

D J, he , f' dence on the object is that Mr. Chambers went to 
Philadelphia, selected such of Mr. Buroughs’ horses as he 

wanted, put them on cars for their destination and agreed 
to account for the proceeds of their sale in Philadelphia 
expecting to share in the profits from such sales (46). The 
agreement is shown by a written document (46) and the tes 
timony of witnesses. Before Mr. Chambers’ first visit to Mr. 
I.ester s office an agreement had been reached as to the 
amount Chambers was to pay in compromise of his indebted¬ 
ness. Mr. Buroughs’ attorney in Philadelphia wrote to that 
effect under date of October 1 (51). The amount agreed 
upon was $1,700, whereas the actual cost of the horses to Mr 
Buroughs was over $2,700 (43). Mr. Chambers had his at¬ 
torney, Mr. Shea, under date of September 18, 1912. write 
- lr. Buroughs that he had been instructed by his client to 
5v 
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make settlement (36). The object of the visit to Mr. Les¬ 
ter’s office by Mr. Chambers and Mr. Althouse is stated by 
the former, who says: “Mr. Althouse told you (Mr. Lester) 
that he came down to get security for an amount of money 
that was owing John Buroughs” (36). Mr. Althouse de¬ 
manded payment (42). Mr. Shea was present with Mr. 
Chambers at Mr. Lester's office and no question was raised as 
to the indebtedness. Mr. Lester corroborates Mr. Althouse’s 
testimony that the sole object of the visit to his office was to 
obtain security for an amount which had already been agreed 
upon in compromise of an indebtedness of a larger sum (55), 
and that the agreed amount was $1,700 and was undisputed 
(55). He testified that he never heard any intimation that • 
a partnership existed between Mr. Buroughs and Mr. Cham¬ 
bers, or any question as to the fact that Mr. Chambers owed 
Mr. Buroughs money or as to the amount until the bill was 
filed in this cause (55). Both Mr. Lester and Mr. Althouse 
testified that Chambers admitted he had sold the horses and 
collected the money (41, 56). The question was deemed 
material, was raised, and when found that it could not be 
maintained was deserted. 

Mr. Chambers testified that when in Philadelphia with his 
sister he told Mr. Buroughs if he demanded it he would pay 
$40 per month (35), and we find that he did pay his sister 
$40 per month each month thereafter (31, 35, 37, 40). It 
is inconceivable, in the light of this testimony, that plaintilF 
should not have ascertained the true facts as to whether anv 
indebtedness existed before offering her own property as 
security for her brother’s debt, negotiations continuing from 
the 4th to the 28th of January. 

It will be observed that Mr. Buroughs accepted plaintiff as 
his debtor in lieu of her brother. Bv Mr. Lester’s letter (8) 
plaintiff is informed that the judgment “is in full settlement 
and satisfaction to this date of all claims he (Buroughs) has 
against your brother, William H. Chambers, and the judg- 
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ment will be so accepted.” Clearly a novation was effected, 
and, Mr. Buroughs having accepted Miss Chambers as his 
debtor and released her brother, she would be liable to him 
for the debt. The judgment confessed is but an incident to 
the assumption of the indebtedness, yet an attempt is made to 
avoid the debt on the part of both brother and sister and the 
court is asked to aid such attempt. 

The debt was admitted by Mr. Chambers before criminal 
prosecution was begun. The plaintiff assumed the debt with 
the full knowledge that she was safe in doing so, having 
under her control her brother’s interest in her father’s estate. 
Mr. Althouse testified that plaintiff said her brother had an 
interest in an estate and that she would not lose by assuming 
his indebtedness; that he had money coming in every month 
that he would give her (43). Mr. Buroughs testified that 
plaintiff said she would not lose; that her brother had an 
equity in a property; that she would get it back a little at a 
time, and that he had some equity and she would get it back 
(48). Mr. Lester testified that plaintiff said her brother 
had an income from the estate and that it was perfectly safe 
for her to do this act, as he would repay her $40 per month; 
whereupon he advised her to obtain a loan from a building 
association, where Chambers could repay that sum each 
month (58). 

Thus it appears that the plaintiff, with full knowledge that 
she could not lose by furnishing security for her brother, 
undertook to assume his obligation. Her belief in her abil¬ 
ity to save herself harmless has been fully justified. She 
has received from her brother $40 each and every month 
until January last (and probably since), a total of $960 at 
the time she testified. She endeavored to hide this fact, and 
when required to answer misrepresented the facts. When 
asked if her brother gave her $40 a month the second year 
she objected to the question without assistance from her coun¬ 
sel (25). Foundation having been subsequently laid for this 
inquiry by her testimony that she had agreed with Mr, 










Buroughs to collect $40 per month until the full amount 
was paid, she testified, after being directed to do so by the 
court, over the strenuous objection of plaintiff and her attor¬ 
ney, that she had collected that amount until the time of her 
testimony (31). Following her and without the oppor¬ 
tunity of comparing notes (witnesses having been excluded 
from the court room) her brother testified positively that he 
did not pay her after the first year (37). This contradiction 
needed explanation; whereupon plaintiff took the stand and 
attempted to explain bv saying that the payments had been 
obtained from the interest in the father’s estate belonging to 
her brother (40), not recollecting that she had previously 
testified that neither she nor her brother had any income 
from that estate (26). It is admitted, however, and the 
trial court has found it to be a fact that plaintiff had re¬ 
ceived from her brother at least $060 at the time of her tes¬ 
timony (12). 

Tt is submitted that the indebtedness of Chambers to 
Buroughs is conclusively established by the facts occurring 
before the arrest of Mr. Chambers. Buroughs and Cham¬ 
bers had agreed upon the amount. If so, it is impossible to 
believe that plaintiff or her brother questioned the latter’s in¬ 
debtedness to Mr. Buroughs at any time, and their testimony 
to that effect was not credited by the trial court, who heard 
the inexcusably contradictory evidence. 

It will be observed that Mr. Chambers’ lawyer, Mr. Shea, 
did not testify. He knew what took place at Mr. Lester’s 
office. He was a material witness and could have been pro¬ 
duced. He could have testified on the question of Mr. 
Chambers’ indebtedness, the security he offered, and doubt¬ 
less on his guilt. He was probably the lawyer Mr. Chambers 
savs his sister had seen (34). Tf plaintiff’s position were cor¬ 
rect. he would have been a most important witness, but if he 
would not have supported her his testimony would have been 
most damaging. The conclusion is irresistible that his tes- 



fcimony would have been disadvantageous to the plaintiff, 
and under the decisions of this court we have the right to 
so assume. 

McDaniel vs. Parrish, 4 App., 213. 

Plaintiff’s Visits to Mr. Buroughs and Mr. Lester. 

Plaintiff averred in her bill and testified that her first in¬ 
formation of her brother’s arrest was from Mr. Lester, whom 
her sister called by telephone because he had previously in¬ 
quired concerning her brother. She claims that she went to 
Mr. Lester’s office the same day to learn the details, and was 
so overcome by the information and its effect upon her sister 
that she was not a free agent, and was forced or permitted to 
do an act contrary to public policy. The foundation of her 
case, as developed, is this information and her claim of im¬ 
mediate action thereon without time for deliberation. There¬ 
fore it was important to determine the true dates of her 
visits and to know how long she knew of the arrest before she 
took action that the court might know what opportunity she 
had for the exercise of deliberate judgment before she came 
into contact with appellees, for if she had knowledge of the 
arrest or an opportunity to deliberate upon her course of 
action before meeting appellees it is self-evident that she was 
a volunteer endeavoring to induce appellee Buroughs to 
accept security for the debt due him and to free her brother 
from criminal prosecution. The question was one of fact 
and the trial court found this fact, yet plaintiff’s counsel 
seeks a review of the question of fact. 

Plaintiffs evidence and all of her evidence on this propo¬ 
sition is: that she first learned of the arrest through Mr. 
Lester at her call on him just at Christmas time (19) ; at the 
end of the week and on Saturday she went to Baltimore 
(20) ; that it was in the vicinity of Christmas time; before 
Christmas is her impression (21) ; will not be sure it was 
before New Years; it might have been the first of January 
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or the latter part of December; it was l>efore January 4th, 
(27) when she went to Baltimore; it was before she saw Mr. 
Boroughs (27). Mrs. Van Fleet says the visit to Mr. Lester 
was between Christmas and New Year’s (17) ; before New 
Year’s (18). Mrs. Chambers says it was between Christmas 
and New Year’s (38). 

The only definite statements by plaintiff or her witnesses 
on this point are that she went to Baltimore on January 4th, 
thence to Philadelphia, and that she called on Mr. Lester 
before she saw Mr. Boroughs. The date of plaintiff’s first 
trip to Philadelphia is definitely fixed bv her knowledge of 
the time of the death of a relative in Baltimore (20), which 
on cross-examination she fixes as January 4th (30). Appel¬ 
lants counsel in effect concedes this on page 17 of his brief, 
doubtless forgetting that the date of that death had been fixed 
on January 4th (30), for in his brief it is stated to be sub¬ 
sequent to January 13th. contrary to the testimony. 

Defendants agree with plaintiff that her first visit to Mr. 
Buroughs was on the date she named, January 4th. Mr. 
Althouse fixes that date by the fact that he had just straight¬ 
ened out his year’s accounts (42). Mr. Buroughs says her 

first visit was “in the first week” after the first of Januarv. 

• / 

1913 (47). (January 1st was Wednesday and January 4th 
was Saturday.) The date of the first visit to Mr. Buroughs 
is thus established by the testimony of plaintiff and her wit¬ 
nesses and by defendants’ witnesses. 

Plaintiff’s first visit to Mr. Lester was on Januarv 13th, 
nine days after she had seen Mr. Buroughs. This date is 
fixed by Mr. Lester, who testified that he was not guessing at 
the date: that he wrote Mr. Buroughs (who produced the 
letter) on that date, saying: “In the matter of your claim 
against Mr. Chambers, his ivife and two sisters called on me 
today” (57). It is conceded in appellant’s brief on pages 
7 and 8. It is undisputed that the three mentioned in the 
letter made but one call upon Mr. Lester, who testified that 
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by telephone he made an appointment with plaintiff for 
Monday, January 13th, at 2 o’clock, and that he made a 
memorandum thereof in his diary, which diary was the 
“something in his hand” he consulted to ascertain that Jan¬ 
uary 13th was Monday (62). Mr. Lester further testified 
that he had heard nothing whatever from Mr. Buroughs 
since October, 1912, and did not know of the arrest until he 
was told of it on January 13, 1913, by plaintiff or her sister. 

The true sequence of plaintiff’s visits to Mr. Lester and Mr. 
Buroughs can be ascertained by consideration of the purposes 
of the visits, and are shown by documentary evidence. 

Mr. Chambers was arrested December 23 and returned to' 
Philadelphia the following Thursday for hearing, which was 
continued to January 8th. It behooved him to do something 
before the time set for the hearing, and doubtless he informed 
his wife and sisters, whereupon the plaintiff undertook to act 
before the date set for the hearing, hence her visit to Mr. 
Buroughs on January 4th, which resulted in the case being 
continued until January 28th. Then she returned to Wash¬ 
ington, and, knowing that her brother had promised to give 
the interest in his father’s estate which had been assigned to 
his wife, which he had agreed that she should reassign to 
him as security for his debt, called upon Mr. Lester nine 
days after seeing Mr. Buroughs, accompanied by Mr. Cham¬ 
bers’ wife, who then agreed to reassign this interest for the 
purpose of giving the security theretofore offered. This is 
established by Mrs. Chambers, who testified: “They went to 
Mr. Lester s office to tell him that they would give security 
that Mr. Buroughs demanded for the loss of the horses” (38). 
Therefore before they went to Mr. Lester’s office they knew 
what security had been demanded. The object of the visit 
could not ha\e been as Mrs. Chambers testified unless she and 
plaintiff had knowledge of the arrest of Mr. Chambers and of 
the security which he had offered, but which at that time 
had not been approved or rejected. It will be noted that Mr. 
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Althouse and Mr. Lester testified that Mr. Chambers had 

agreed to give this security in October in accordance with 

the letter written by Mr. Boroughs’ Philadelphia attorney 

to Mr. Loving. Mr. Lester, having no instructions from 

Mr. Boroughs, advised plaintiff against taking any part in 

the matter (47), ascertained the doubtful value of the securitv 

* 

offered, as shown by his letter of January 13th, and recom¬ 
mended against its acceptance, whereupon the second visit to 
Mr. Boroughs was necessary, and was made on Saturday, 
January 18th, as appears from the letter of Mr. Eisenbrown 
(53) . 

On this second visit plaintiff* informed Mr. Buroughs that 
she would settle the claim, so wrote Mr. Lester, and on Jan¬ 
uary 25th called on him the second time, when she signed an 
application to borrow money from a building association. 
Her brother having objected to this form of security (21), on 
the following day, January 26th, she and her brother went 
to Mr. Buroughs in Philadelphia (21), agreed to give a judg¬ 
ment note, and returned to Mr. Lester’s office on the 27th, on 
which day the matter was settled (22), except that judgment 
was taken on the 28th. 

These dates are established by documentary evidence and 
i most convincing. The date of plaintiff’s first visit 

to Mr. Buroughs is fixed by herself as January 4th, because 

1 7 

of her trip to Baltimore on that date, which she savs was Sat- 

urdav, as it was (30), and made necessary bv the death of her 

«. *. 

uncle. Her first visit to Mr. Lester is fixed by the latter’s 
testimony, by the letter he wrote on Januarv 13th savin" 
that plaintiff and her sister had called on him that dav 
(57) and by his diary. Her second visit to Mr. Buroughs 
is fixed by Mr. Eisenbrown’s letter of January 21st, which 
says plaintiff was in Philadelphia “last Saturday” (53), 
which was the 18th. The date of her offer to give her own 
security is likewise fixed by her letter of January 22d, say¬ 
ing that Mr. Buroughs had consented to accept the security 
she was able to offer (58). The date is also fixed by Mr. 
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Lesters letter of January 25th (60), saying that Miss Cham¬ 
bers had been in and said she had seen Mr. Buroughs, who 
had agreed to accept a proposition which she made; also by 
plaintiff’s testimony that Mr. Lester told her when she was 
m his office the second time (21) that Mr. Buroughs had 
refused what she had offered, which “second time” she states 
was on Saturday (21), which was January 25th, and on the 
following day, Sunday, which was the 26th, she went to 
Philadelphia (21), Mr. Eisenbrown’s letter saying that she 
was in Philadelphia on that day (54). Plaintiff testified 
that before she saw Mr. Lester on Saturday she had in the 
‘‘meantime” been to New York and stopped on her way back 
to see Mr. Buroughs (21). 

Thus it is demonstrated that the visits made by plaintiff 
were as defendants contended. This is a question of fact, 
and the trial court in his opinion finds that plaintiff’s first 
visit to Mr. Buroughs was on January 4th and before she had 
seen Mr. Lester. The establishment of these dates demol¬ 
ishes the foundation upon which the plaintiff’s case has been 
so carefully constructed, for if she and her sister knew of the 
fact of their brother’s arrest when plaintiff made her first 
call upon Mr. Buroughs, nine days elapsed before her prop¬ 
osition was made to Mr. Lester, ample time for due delibera¬ 
tion, and without any suggestion in the -meantime from 
appellees, evidencing the fact that plaintiff’s act in giving 
security for her brother was wholly voluntary, and with a 
knowledge that she could sustain no loss, because of her con¬ 
trol of her brother’s interest in her father’s estate. Her act 
in giving this judgment was voluntary, it was the result of 
her own deliberate judgment, however much she may have 
been induced by her fears for either her brother or her 
sister, and she may not now claim that her deliberate act 
was the result of fraud, duress or undue influence exercised 
by defendants. Without doubt she knew from her brother 
all about the arrest before she saw Mr. Buroughs. Her sole 

by 





object in calling on him was to adjust this matter, and she 
had not seen Mr. Lester at the time of this call. At this visit 
and before she saw Mr. Lester she succeeded in having the 
trial postponed from .January 8 to January 28. 

Tt is not surprising after such lapse of time that plaintilf, 
her sister, and sister-in-law should be mistaken in the date of 
their visit to Mr. Lester. It is surprising that they unani¬ 
mously say, in view of what they must know, that their first 
intimation of their brother's arrest was from Mr. Lester by 
telephone on the day they called upon him, when plaintiff 
knew of the arrest (doubtless from her brother) before she 
went to Philadelphia nine days before. It is still more surpris¬ 
ing that plaintiff 's whole case should have been built upon the 
flimsy foundation that this telephone message was the first in¬ 
formation had of Mr. Chambers' arrest, and that she was so 
upset thereby that die was not a free agent. It appears that it 
was considered most important to establish as a fact that 
her first information of the arrest came from Mr. Lester, and 
its effect on her sister was so shocking as to rob her of her 
judgment and free will. Deprived of this foundation the 
carefully erected structure falls. 


It will be noticed that on the first visit to Mr. Lester's 
office nothing was said about any security being given for 
Mr. Chambers' indebtedness except his interest in his father’s 
estate which he had agreed to give before his visit to Mr. 
Lester’s office in the preceding October, but which Mr. Lester 
ascertained had been assigned to his wife and which he had 
agreed to have his wife reassign to him in order that it could 
be given as security. I he wife accompanied the sisters for 
the purpose of perfecting this reassignment and returned to 
Mr. Lester’s office the next day to explain the matter, and 
testified that the only interest they talked about was the 
interest which his wife was to assign back (39). Mrs. Van 
Fleet says Mr. Lester asked if Mr. Chambers had any security 
he could give (17); they told him of this interest in his 
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father’s estate and'said that was all they could give. Plain¬ 
tiff testified that Mr. Lester asked Mrs. Chambers about her 
interest in some real estate, but says nothing about security 
being asked of the sisters (20). She substantiates this on 
page 27, where she says Mr. Lester asked what interest her 
brother had. Mr. Lester testified that the wife agreed to 
furnish the security which the husband had promised in 
Octolter, namely, the interest which had been assigned to 
her, whereupon for the first time he investigated that inter¬ 
est and decided that it was insufficient, and wrote his client 
tliat it was very doubtful (57). 

It will also be remembered that the first suggestion of 
plaintiff furnishing any security was her offer to Mr. 
Boroughs of her own property on her second visit to him as 
testified by him (47), and by Mr. Eisenbrown (51), and that 
Mr. Lester had no knowledge of such offer until he received 
her letter dated January 22, 1913, informing him that Mr. 

Boroughs had consented to accept what plaintiff had 
“offered” him (58). 

Comments on Testimony. 

Material differences appear in the testimony on behalf of 
the parties hereto. These differences were weighed by the 
trial court, who had the advantage of hearing and observing 
the witnesses. That court made certain findings of fact, 
which, unless clearly shown to be wrong, will be conclusive 
because of the superior opportunity of the trial court to ascer¬ 
tain the true facts. After considering the discrepancies in 
the testimony and observing the witnesses, the court finds 
that the plaintiff’s first visit to Mr. Buroughs was on Janu¬ 
ary 4th and that she knew of her brother’s arrest when she 
called on Mr. Lester (nine days later). Necessarily she 
knew of her brother’s arrest before she called on Mr. 
Buroughs, for it was on that matter she called. Her testi¬ 
mony that she first learned of the arrest from Mr. Lester was 
not believed and cannot be believed. It is a material matter, 
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thought to be most material by plaintiff’s Counsel, whose con¬ 
duct of the case shows that alleged circumstance to be neces¬ 
sary to support his position. 

There is no direct tastimony that plaintiff was subjected to 
any coercion by the defendants. She expected the court to 
assume from the facts that such existed, and the trial court 
after hearing her finds as a fact that she “was not threatened 
or coerced or subjected to any duress, nor was any fraud 
practiced upon her * * * unless the arrest of her 

brother * * * amounted to such * * *” (12). 

Plaintiff, her sister, and her brother lived at 1701, 1703, 
and 1709 Thirteenth street N. W., respectively, and are per¬ 
sistent in saying there was no communication among them 
about the brother’s interests. The wife says her husband 
was worried and troubled(37). Plaintiff offered to prove 
that her sister was worried by Chambers’ trips to Philadel¬ 
phia. Plaintiff knew there was some trouble, vet she would 

/ t/ 

have the court believe she did not speak to her brother of 
it. for she says she had not talked with her brother about 
the affair before she saw Mr. Buroughs (29). Asked when 
she first saw Mr. Buroughs. without suggestion from any one. 
she volunteered that when she saw him she had not talked 
with her brother (20). She says that she talked with him 
only twice regarding the matter, once immediatelv after Mr. 
Lester told her he would get money from the building asso¬ 
ciation. which was January 25th, next the following day, 
when she went to Philadelphia. Her visit to Mr. Buroughs 
January 4th, as found by the trial court, utterlv discredits 
this testimony. She went so far as to sav that she did not 
know the object of her first visit to Mr. Lester (32), whereas 
it is evident that she made it with Chambers’ wife to give 
the security the latter had under her control, which had 
theretofore been offered. 

Notwithstanding plaintiff’s insistence that the first in¬ 
formation of her brother’s arrest was from Mr. Lester bv tel- 
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ephone, nine days after she saw Mr. Buroughs, she testified 
that she went to Mr. Lester’s office at the suggestion of her 
sister to find out what was the trouble and why he was endeav¬ 
oring to ascertain her brother’s interest in his father’s estate, 
and that they told Mr. Lester that such was the object of 
their visit. The trial court having found that plaintiff had 
been to Philadelphia at that time, and it appearing that she 
endeavored on that visit to give the security theretofore 
offered by the brother, which his wife had then agreed to 
reassign to him, it is evident that the object of their visit to 
Mr. Lester was to consummate the arrangement made in 
Philadelphia and that the wife accompanied plaintiff for the 
purpose of reassigning this interest. The wife testifies that 
such was the object of her visit and that she visited Mr. 
Lester the next day to explain about the assignment; that 
the only security they talked about was the interest she was 
to assign back (36), and that she was not asked to give any 
securitv. 

%j 

Plaintiff testified that for a whole year her efforts were to 
save money (22), yet she testified that her brother paid her 
$960 in instalments before and after the suit was filed. She 
testified that there was no income to herself or her brother 
from the estate (26), but after her brother had testified con¬ 
trary to what she had testified she resumed the stand and said 
that there was an income from the estate (40). She testi¬ 
fied that Mr. Buroughs agreed to accept $480 a year, but Mr. 
Eisenbrown’s letter of January 26th says that he had agreed 
to take her judgment note payable one year after date (54). 
Mi. Lesters letter to plaintiff, which she had in her posses¬ 
sion at all times, contradicts her (8). Mr. Eisenbrown and 
Mr. Buroughs both say that nothing was said about $480 per 
year and Mr. Lester testified that he refused to make any 
such arrangement. 

Mr. Chambers testified that he knew nothing of his sister 
giving the judgment until it was done (37), yet he called 
on Mr. Buroughs with his sister and agreed that a judgment 
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note should be given. He also testified that Mr. Shea did 
not represent him, but when confronted with the latter's 
letter to Mr. Buroughs written in his behalf had to admit 
that Mr. Shea did act for him and attempted to justify his 
denial of that fact bv saving he had not paid him anything 
(26). 

In addition to finding facts the court made two findings 
which are conclusions of law. The second, that the “alleged 
conversion occurred, if at all, in the District of Columbia and 
not in Philadelphia,” is not supported by any evidence, for 
there is no testimony showing or tending to show where the 
conversion took place. The horses were delivered in Phila¬ 
delphia, at which place Chambers was to account. It is not 
known that the conversion did not take place in Philadel¬ 
phia or that the horses ever were in Washington. They were 
supposed to have been brought to Washington and sold 
there, but if so the proceeds of the sales may have been 
carried to Philadelphia and there converted. It is believed 
that the court's finding is a conclusion of law based upon the 
t a t t fi e conversion took place where Chambers was 
supposed to have received the money. 

The sixth finding, that the criminal process was invoked 
by the defendants in a jurisdiction where they knew or were 
bound to know the proceedings could not be successfully 
maintained is clearly a conclusion of law, and it is submitted 
that it is immaterial to the decision in this case, but is con¬ 
trary to the correct interpretation of the law. On this latter 
proposition the court was not fortified with authorities herein 
presented, defendants' counsel believing the proposition not 
to be in issue. 


Comments on Appellant’s Brief. 

Pages 1 to 34, inclusive, of appellant's brief do not give a 
statement of facts, as indicated, but consist chiefly of argu¬ 
ment of conflicting testimony and counsel's inferences there- 
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Iroiii. The trial court heard this testimony (which is 
irreconcilable) and observed the witnesses, their demeanor 
ami manner of testifying, and has made a finding of 
facts, which finding, it is believed, will be accepted by this 
court as conclusive. This argument of counsel does show, 
kn\ e\ er, that Mr. Buroughs gave Mr. Chambers every oppor- 
tunity to pay oi secure the money he had agreed to accept in 
settlement before he resorted to criminal prosecution. 


It is stated that Mrs. Van Fleet was W’orried by her 
brother’s trips to Philadelphia (Brief, 7); that Mrs. Cham¬ 
bers knew of her husband’s trips to Philadelphia, and that 
he was worried and troubled (Brief, 10), wherefore they and 
plaintiff undertook to investigate without inquiry of Mr. 
Chambers. It is too much to expect any one to believe that 
ueither Chambers’ wife nor his sisters inquired of him to 
ascertain the cause of his worry and trouble. They knew 
the trouble and plaintiff went to Philadelphia on account 
of it before the day set for trial, January 8th, and had the case 
continued to January 28th and nine days later she called on 
-Mr. Lester. 1 et she testified that she did not know the object 
of her visit to Mr. Lester’s office (Rec., 32) and that when she 
arrived there she asked Mr. Lester what was the trouble 
(Rec., 19), also that when she visited Mr. Buroughs she in¬ 
quired of him what was the trouble (Rec., 20). 

Plaintiff’s counsel concedes that plaintiff first saw Mr 
Lester January 13 (Brief, 7 and 17) ; also that plaintiff’s aunt 
in Baltimore telephoned for her because of the death of plain¬ 
tiff’s uncle, and that before returning from Baltimore plaintiff 
went to Philadelphia (Brief, 17), doubtless forgetting that 
plaintiff had fixed the date of her uncle’s death as January 
4th (Rec., 30). This death would naturally enable plaintiff 
to fix the date with certainty, and would appear to be con¬ 
clusive as to the date of her visit to Mr. Buroughs and to the 
fact that she had seen him before she called on Mr. Lester. 
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Counsel’s attempt to argue (on page 13 of his brief) that 
Mr. Lester’s failure to refer to plaintiff’s visit to Mr. Buroughs 
in his letter of January 13th indicates that no such visit had 
been made is far-fetched. There was no occasion to refer to 
it. Mr. Buroughs knew it, and Mr. Lester’s letter is what 
might be expected when it is remembered he had heard noth¬ 
ing from Mr. Buroughs since October previous. 

On page 41 of his brief appellant’s counsel says that 
Buroughs ‘‘admitted” and that Althouse said plaintiff knew 
of the arrest when she first came to Philadelphia; otherwise 
she would not have come. He calls these statements “admis¬ 
sions,” claiming they show a recognition that plaintiff’s acts 
were not voluntary. Reference to the testimony shows that 
these statements were elicited for the purpose of showing 
knowledge on the part of plaintiff when she visited Mr. 
Buroughs on January 4th. at a time when she could have 
acquired the knowledge from no one but her brother. 

The gravamen of plaintiff’s case is fraud, which includes 
duress and undue influence, and the alleged fraud, stated on 
page 45 of appellant’s brief, is that “it is shown that the 
criminal proceedings were instituted in a jurisdiction in 
which, under the facts well known to appellees, no criminal 
prosecution intended to punish Chambers could in good faith 
have been instituted, and, in the second place, that the crim¬ 
inal proceeding was, as a matter of fact, only intended as a 
step in a scheme to extort money from Chambers’ near rela¬ 
tives.” 

This is a charge of actual fraud and actual knowledge. 
Actual knowledge is necessary for actual fraud. If defendants 
were merely chargeable with such knowledge they could be 
chargeable with constructive fraud only, and relief is not 
asked for constructive fraud. Unfortunately for plaintiff’s 
position there is no evidence showing or tending to show 
actual knowledge on the part of defendants, and it is sub¬ 
mitted the law is to the contrary. Likewise there is no evi- 


donee even tending to show that the prosecution was a scheme 
to extort money from Chambers' near relatives. These are 
mere inferences hy counsel, whereas there can he little douht 
in the mind of any one that, as averred in the answers of the 
defendants, Mr. Buroughs intended to and would have prose¬ 
cuted Chambers, but that a settlement was made. At the 
time the prosecution was begun Mr. Buroughs did not know 
that Chambers had any relatives. lie knew he had a wife, 
to whom he had assigned his interest in his father’s estate. 
The validity of this assignment is not involved, but there 
can be little doubt from the testimony that it was made 
merely for some private purpose of Mr. Chambers. He and 
his sisters have at all times treated the interest as belonging 
to himself. 1 he income arising therefrom, if we may accept 
the testimony of the plaintiff as true, has always been given 
to her, notwithstanding the assignment of the corpus to the 
wife. 

Appellant attempts to get some comfort out of the lack ot 
value of this estate. Mr. Lester reported it of little value; 
ne\ eitheless it appears to have had an income value, whether 
or not the corpus had any value. It will probably continue 
to produce a revenue, but if sold may produce nothing. 

The refusal of the trial court to permit certain evidence 
to be offered in rebuttal for the purpose of questioning the 
existence of an indebtedness from Chambers to Buroughs 
was proper. If material, it should have been offered in 
chief. It was offered at a time, as shown by the record, 
when defendants’ witnesses had left this jurisdiction and 
returned to Philadelphia at the close of the case, when any- 
thing that w r as said could not have been explained. 

The suggestion that compounding a charge of embezzle¬ 
ment contravenes the public policy of the District of Colum¬ 
bia, on page 44 of appellant’s brief, is necessarily based upon 
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the proposition that an embezzlement is a felony in this 
District. This matter has been heretofore discussed. 

Some of the statements in appellant’s brief are inexcusable. 
On page 5 it is stated that Chambers recognized and iden¬ 
tified Eisenbrown’s handwriting on the warrant and that his 
testimony is not denied by any one, but instead the original 
papers have all disappeared. Mr. Eisenbrown was asked and 
answered as follows: “Q,. Was your writing on any war¬ 
rant or any paper issued in that case?” “A. No, sir” (Rec., 
p. 52). 

A more emphatic denial could not be made and it is diffi¬ 
cult to see why counsel should make such statement. 

Mr. Sullivan’s testimony as to the disappearance of the 
papers is of no value. He looked for them in Mr. Eisen- 
brown’s court and in the District Attorney’s office, whereas 
they were never in any court except Judge Gorman’s, and 
were probably destroyed as worthless when that judge was 
elevated to a higher court. 

Again, on page 13 of the brief it is stated that Mr. Lester’s 
letter “alone" enabled him to fix the exact date of this first 
visit to him. Mr. Lester testified positively that he was not 
“guessing" at the date, and had with him his diary in 
which he had made the memorandum of the call. The 
diary would not have been proper evidence unless the wit¬ 
ness were testifying from that entry, and, although he had 
it in his hand and examined it in the presence of counsel 
for plaintiff , the latter did not call for its production. 

On page 16 plaintiff’s counsel states as a fact that Mrs. 
Van Fleet told plaintiff she would commit suicide if their 
brother went to the penitentiary and that Miss Chambers 
believed the threat would be carried out. The record shows 
that such was an offer of plaintiff excluded by the court, and, 
although it could properly be used to argue that the trial 





court made an error in excluding it, its use in its present 
form as an alleged fact is improper. 

Again, on page 24 of his brief, referring to Mr. Lester’s 
letter of January 25th, he says that it was “uncovered acci¬ 
dentally.’ Mr. Lester had the paper in his hand. He 
could not have offered it in evidence except at the request of 
plaintiff’s counsel. He should not have testified as to its 
contents unless he wanted its production requested. He 
produced every letter between himself and his clients, the 
latter in open court waiving any privilege existing. 


Appellees’ Motion to Strike Out Statement of Evidence. 

The statement of evidence filed by appellant is found in 
the record from pages 17 to 64, both inclusive, a total of 
48 pages. All that is material could have been stated in 
20 pages. The statement includes numerous questions 
and answers, wholly immaterial, which do not enlighten the 
court and are contrary to its rules. 

If appellees’ counsel are correct it might tend to future 
compliance with the rule of this court if this statement of 
the evidence be stricken from the record and the decree of 
tlic trial court affirmed. Objection wasdfcttlv made in the trial 
court to this statement. 

Respectfully submitted, 

BENJAMIN F. LEIGHTON, 
WHARTON E. LESTER, 

Attorneys for Appellees. 
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ADDITIONAL MEMORANDA FOR APPELLANT 


With the leave of the Court, appellant respectfully submits 
the following additional memoranda : 

CLAIMED ABANDONMENT BY APPELLANT IN 

LOWER COURT. 

At pp. 53-5 of appellant’s brief, it is argued (i) that there 
is no evidence sustaining appellees’ contention of unpaid ac¬ 
counts due to Buroughs, and ( 2 ) that the contention, if sus¬ 
tained, would be immaterial to this case. 
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Appellant also made both points in her brief below, saying: 

‘The question of whether or not there were any 
unpaid accounts due from Chambers to Burroughs is 
of no importance or materiality in this case. But, if 
it were, the evidence does not establish the existence 
of any unpaid accounts.” 

This is an exact quotation from page 8 of appellant’s brief 
below, of which appellees were given and have at all times had 
a true copy. Yet, at page 32 of appellees’ brief here they 
state: 

“Plaintiff’s counsel has probably abandoned this al¬ 
legation (that Chambers net indebted to Buroughs), 
for in his brief in the lower court he said the ques¬ 
tion was of no importance.” 

REFUSAL OF LOWER COURT TO PERMIT CERTAIN 
DOCUMENTARY EVIDENCE TO BE OFFERED 
BY APPELLANT IN REBUTTAL. 

At pp. 54-5 of appellant's brief, it is argued that the Court 
below erred in so refusing. The record shows that the ques¬ 
tion of the existence of unpaid accounts due from Chambers 
to Buroughs was first inquired into in the taking of appellee’s 
testimony in defense, they deeming the question to be pertinent 
by way of defense, and yet that the Court below refused to 
permit certain documentary evidence to be offered in rebuttal. 

At p. 49 of appellees’ brief, the statement is made: 

“It was offered at a time, as shown by the record, 
when defendants' witnesses had left this jurisdiction 
and returned to Philadelphia at the close of the case, 
when anything that was said could not have been ex¬ 
plained.” 

This statement that appellant’s said rebuttal was offered after 
the testimony had been closed and the witnesses, accordingly, 
allowed to depart, is wholly without support either in the 
record or out of it. Appellees’ testimony in defense was 
commenced on Friday, Feb. 5 , 1915 . Not being concluded 
on that day, it was continued on Monday, Feb. 8 , 1915 , an< ^ 





Eisenbrown, Loving and Lester all gave testimony on that day. 
Immediately upon the close of this testimony in defense, and 
without any intermission or lapse of time or any announce¬ 
ment whatever that testimony in rebuttal would not be offered, 
the testimony of appellant in rebuttal was proceeded with, 
including the offer of the certain documentary evidence which 
the Court below excluded. 

CLAIMED NOVATION AND ESTOPPEL. 

Commencing at p. 32 of appellees’ brief, it is argued that, 
even though there be no evidence of unpaid accounts due from 
Chambers to Buroughs. Miss Chambers made a contract of 
novation and thereby became estopped from questioning the 
indebtedness claimed by Buroughs. The contention proceeds 
upon the assumption that Miss Chambers’ undertaking was 
free and voluntary, and, consequently, it begs completely, and 
throws no light upon, the real question to be decided. If Miss 
Chambers undertaking was not free and voluntary, but was 
induced by her fear, it must be obvious that such fear would 
compel her to give the $1700 or its equivalent demanded by 
appellees for the discharge of her brother and would allow 
her no freedom to dispute the claimed indebtedness from her 
brother to Burroughs. 

CLAIM THAT, THROUGH APPELLANT’S LACHES, 
APPELLEES HAVE LOST THEIR RIGHT TO 
AGAIN RESORT TO CRIMINAL PROSECUTION 
AS MEANS OF COMPELLING PAYMENT OF 
CLAIMED INDEBTEDNESS. 

The following extracts are taken from appellees’ brief: 

at the expiration of which time, when her brother 
could not be prosecuted, plaintiff filed this suit” (p. 2 , 
appellees’ brief). 

and at a time when her brother cannot be prosecuted’ 1 
(p. 5 , appellees’ brief). 
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“Had she acted before the year expired possibly the 
statute of limitations would not have operated against 
renezeed prosecution of her brother" (p. 15 , appellees’ 
brief). 

“If she could accomplish this, Mr. Buroughs would 
receive nothing and her brother could not be prose¬ 
cuted" (p. 32 , appellees’ brief). 

Appellees’ position in this regard, not only proceeds upon 
unfounded premises, but is startling as a proposition of law. 
The unfounded premises are: 

1 st. Assumption of unpaid accounts due bv Cham¬ 
bers to Buroughs. 

2 nd. Assumption that Chambers is guilty of crim¬ 
inal conduct. 

3 rd. Assumption that on February 7 , 1914 (when 
bill herein filed) time limit for criminal prosecution 
had expired,—without any proof or suggestion of a 
date when any offense is claimed to have been com¬ 
mitted. 

4 th. Assumption that the lapse of time between 
January 27 , 1913 . and February 7 , 1914 . was due to 
fault of Miss Chambers. 

At p. 15 of appellee’s brief, it is stated that “defendants 
are in no wise responsible’’ for appellant’s “ignorance of the 
fact that she could litigate.” By reason of the misinformation 
contained in Lester’s (Buroughs’ attorney’s) letter of Jan. 
27 , 1913 : 

“You will understand that any claim Mr. Buroughs 
may have against you has been merged into the judg¬ 
ment and that you ozee the judgment and not Mr. 
Buroughs ” (Rec. 8 ). 

Miss Chambers understood—as it was certainly calculated 
and intended that she should—that she “had no redress zvhat- 
ez'er, as the Court had it—it zoos in the hands of the court” 
(Rec. 25 ). Yet the defendants assert that they are in no wise 





responsible. Miss Chambers was, obviously, in the language 

of i Story’s Eq. Jur. 345 (quoted with approval in O’Toole 
v. Lamson, 41 App. D. C. 289 - 90 ). 

still under the influence of the original transaction, 
and of the delusive opinion that it is (was) valid and 
binding.” 

Moreover, appellees’ contention that Miss Chambers could 
not have been under the same duress and fear after the entry 
of the judgment is hardly in accord with their further con¬ 
tention that, had she during that time disputed the judgment, 
they might have exercised their claimed right of instituting 
“renewed prosecution of her brother.” Again, while they 
assert that such continuing jeopardy did not exist a year later, 
in January 1914, when Miss Chambers offered $ 480 , which 
appellees refused, their assertion is without support excepting 
in their unfounded claim that criminal prosecution had at that 
time become barred (the claimed dates and process of cal¬ 
culation being unstated),—which unfounded claim is at vari¬ 
ance with the threat in Eisenbrown’s letter of Jan. 23 , 1914 to 
Miss Chambers (on Bureau of Police letter-heading)_ 

“the money must be paid on the date set forth, or he 
will insist that the matter will be pressed further” 
(Rec. 6 ). 

The claimed right of appellees to resort to criminal prosecu¬ 
tion as a .means of compelling payment of a claimed indebted¬ 
ness, is not only based upon unfounded premises of fact, but 
constitutes a strange proposition of law, as appears from Hart¬ 
ford Fire Ins. Co. v. Kirkpatrick, 111 Ala. 456 , at p. 466 : 

“It was never contemplated in the law that either 
the actual or threatened use or misuse of criminal 
process, legal or illegal, should be resorted to for the 
purpose of compelling the payment of a mere debt, 
although it may be justly owing and due, or to coerce 
the making of contracts or agreements from which 
advantage is to be derived by the party employing 
such threats. Ample civil remedies are afforded in 
the law to enforce the payment of debts and the 
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performance of contracts, but the criminal law and the 
machinery for its enforcement have a wholly different 
purpose, and cannot be employed to interfere with 
that wise and just policy of the law, that all contracts 
and agreements shall be founded upon the exercise 
of the free will of the parties, which is the real essence 
of all contracts.” 

Although in their sworn answers (Rec. 8 and io) appellees 
denied the fact, the Court below found it to be a fact (as to 
which the evidence is conclusive) that— 

“the criminal process against plaintiff’s brother was 
invoked by the defendants, Buroughs and Eisenbrown, 
for the purpose of bringing about a settlement of 
Buroughs’ claim against the brother” (Rec. 12 ). 

§ 1024 of the Pa. Laws, relied upon by appellees (p. 25 
appellees’ brief) merely makes it “lawful for the magistrate, 
in his discretion” to dismiss certain criminal prosecutions 
regularly pending before him. That it does not authorize or 
sanction the misuse of criminal process for civil purposes 
clearly appears from Fountain v. Bigham, 235 Pa. St. 35 , at 
p. 46 : 


“If in connection with the threat it appears that the 
creditor declared he would prosecute if the claim was 
not paid, with other evidence showing that his intention 
was to use the criminal process to collect the debt or to 
accomplish any unlawful purpose, a jury might well 
find that such was the purpose of the creditor in mak¬ 
ing the threat and that, therefore, it was duress.” 

In this same connection, Foley v. Greene, 14 R. I. 618 , 619 , 
appears to be instructive: 

“It is true there was no direct threat by Hanley, 
but there zvas a pressure exerted which had the effect, 
and was doubtless intended to have the effect, of a 
threat.” 


In this last case, it was distinctly decided that the parties 
could not be regarded as in pari delicto under such conditions. 
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In Williamson v. Ackerman, 77 Kan. 502 (cited with ap¬ 
proval in O’Toole v. Lamson, supra), the Court said (at p. 
506): 

“If it be assumed that John misappropriated the 
money of the plaintiff, and was therefore indebted to 
it for a large sum of money, nevertheless plaintiff’s 
representatives had no right to use, or threaten the 
use of, the criminal law to make the father pay or 
secure the debt. Such a method is not an appropriate 
one for enforcing the payment of a debt by the debtor 
himself, much less to compel the securing of it by 
one who was in no sense liable for its payment.” 

IMMATERIAL THAT APPELLEES DID NOT 
DIRECTLY APPROACH APPELLANT. 

If it be true that there was a pressure exerted by appellees 
which had, and was intended to have, the effect of a threat 
to influence Chambers’ relatives and place them in fear for 
Chambers’ safety—appellees later (in pursuance of the 
scheme) specifically inducing Chambers’ relatives to believe 
that the payment of [money or giving of security would save 
Chambers—it is manifestly not material that appellees did not 
directly approach appellant. That they did not first approach 
her is simply added evidence of the strength of the pressure 
exerted, being sufficient to impel appellant to approach them. 

In Snyder v. Willey, 33 Mich. 483 , 489 , it was held that 
proof could be offered of the use of means to excite and 
frighten a daughter as being calculated to influence her father 
to step forward and save the husband and son-in-law from the 
toils of the person frightening her. 

In Fountain v. Bigham, 235 Pa. St. 35 , at p. 49 , it was said: 

“If threats were made for the purpose stated, al¬ 
though not in her presence but with the intention 
that they should be communicated by others to Mrs. 
Bigham for the purpose of coercing her into signing 
the bond, it was competent to show the threats, that 
they were communicated to her, and what, if any, effect 
they had in inducing her to sign the bond.” 






8 


In Schultz v. Catlin, 78 Wis. 611, 613, it was said: 

“It is quite immaterial that such threats were not 
made directly to the defendant. They were made to her 
brother, with the intention on the part of plaintiff that 
they should be communicated to her, and they were so 
communicated. In some sense the brother was the 
agent of plaintiff to make such communication, and it 
is the same as though they were made to her by 
plaintiff in person.” 

Obviously, if Chambers, rather than Lester, had been the first 
to corqfhiunicate to his relatives the fact of his being locked 
up over night in Philadelphia and conditionally released to try 
to raise money, appellees’ position would not be stronger. But 

as it was not true, we did not seek to claim it. Chambers’ wife 
testified: 

They had noticed that Air. Chambers was worried 
and troubled and that he had been to Philadelphia 
hastily twice and didn t say why he zveut ’ (Rec. 37). 

but that all her husband told her was that he was “having 

some trouble with Mr. Buroughs about some loss of some 
money” (Rec. 37-8). 

At p. 49 of appellees’ brief, an effort is made to exonerate 
appellees from wrongful intention by asserting: 

At the time the prosecution was begun Mr 

Buroughs did not know that Chambers had any rela¬ 
tives” ^ 

Nothing in the record is cited to support this assertion. On 
the contrary, the record shows, and bv Lester's own testimony, 
that m October 1912 (two months before the criminal prose¬ 
cution) Lester himself (Buroughs’ attorney), in the presence 
of Althouse (Buroughs’ bookkeeper), talked on the telephone 
to a relative of Chambers, a sister, (Mrs. Van Fleet), and, 
further, that at that same time Lester “went to the Probate 
Court and investigated the case (Chambers’ father’s estate)” 
( R ec. 55), which case reveals the names of the next of kin and 
heirs at law of Chambers’ father, being Chambers’ relatives. 



THIS COURT CAN REVIEW ERRONEOUS FINDINGS 

OF FACT. 

In McCormick Hvst. Co. v. Hamilton et al., 73 Wis. 486 

(cited with approval in O’Toole v. Lamson supra), it was 
said (at p. 491) : 

It is true that the finding 1 of the circuit court in 
such a case, or in other cases, ought not to be disturbed 
bv this court without a clear preponderance of the 
testimony against it, and that on the question of the 
credibility of the witnesses the trial court or the jury 
has superior advantages and better means of determin¬ 
ing it than this court, having seen the witnesses and 
heard them testify, yet, when the testimony, as in this 
case, not only very strongly preponderates against the 
finding but is all one way against it , and the material 
facts stand admitted by the agent of the company who 
made the threats and was guilty of the duress, then the 
dut\ of this court is clear to find the facts otherwise 
and reverse the judgment.” 

Respectfully submitted, 

George E. Sullivan, 
Attorney for Appellant. 



